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THE WABASH RAILROAD INJUNCTION SUIT 
AGAINST THE RAILWAY BROTHERHOODS. 





We this week publish in full with an ex- 
haustive annotation of what little case law 
there is on the subject to annotate, the opin- 
ion of Judge Adams, of the United States 
Circuit Court for the Eastern District of 
Missouri, in the case of the Wabash Railroad 
Company v. John J. Hannahan et al., deny- 
ing the right of the plaintiff to enjoin the offi- 
cers of the Brotherhoods of Railway Engi- 
neers and Firemen from ordering a strike or 
otherwise interfering with the fulfillment of 
their obligations to interstate commerce. 

If the common law is powerless to remedy 
the evils of monopolies and industrial trusts, 
including combinations of labor skilled and 
unskilled, then the more aggressive these va- 
rious combinations become, the better, that we 
may sooner reach the point where the general 
government will be compelled to take posses- 
sion of all the industrial interests and prop- 
erty of the country and all men become em- 
ployees of the nation. Perhaps we are more 
rapidly travelling towards the realization of 
Bellamy’s dream than we know. 

The courts have danced war dances in 
threatening attitudes around industrial com- 
binations, but what combination of capital or 
oflabor or monopoly of any kind has yet been 
driven to the wall by the decree of a court. 
The Standard Oil Company has successfully 
withstood all attacks. Three-fourths of the 
articles of prime necessity, including labor, 
are now controlled by trusts. It was said at 
first that combinations would reduce prices 
and consumers get the benefit. Has anyone 
heard of a trust or a laborZunion reducing 
prices. . All trust goods are advancing and 
union labor of every character is advancing, 
while those employments which from natural 
causes cannot combine, including the man of 
literature, the lawyer, the doctor, the clergy- 
man, and many others, are being crushed be- 
tween the upper and nether millstone of com- 
binations of capital and combinations of labor. 
Remonstrate with capital and it replies, labor 
antidates capital combinations by forty years. 
The reply, while not a justification, is the 





truth. A labor union is a trust; it is clearly 
an illegal combination, a conspiracy to raise 
prices, a monopoly, although the courts, 
owing possibly more to political reasons than 
any other, have not so declared. Nor do 
labor unions propose to lag far behind in 
the matter of prices. For instance, from 
present indications may we not expect in the 
near future that the plumber, the plasterer 
and other mechanics will decree an advance 
from present quotations to ten or even twenty 
dollars a day. Why not, it only takes a reso- 
lution of the grand master of the brotherhood 
or of the grievance committee to do so. It 
only takes these sort of decrees to tie up 
great systems of railroad lines, stop the trans- 
portation of interstate merchandise and inter- 
fere with the carriage of the United States 
mails. 

There has been a lot of jargon promulgated 
by the courts that might cause an Oriental or 
ore whose ideas of justice had been derived 
from the civil law to wonder if the judges 
from whom these contradictions emanate are 
really sane. For instance, if all the soap fac- 
tories in the United States combine and dou- 
ble the price of soap, that is a monopoly in 
restraint of trade ; but if all the skilled laborers 
employed by soap factories combine and re- 
fuse to work unless their wages are doubled, 
such action on their partis not unlawful. 
Again employees combine and tie up a railroad 
doing interstate transportation and declare 
they have no intention of disturbing com- 
merce, no intention of injuring anyone, that 
the tieing up the business of the roads and 
the country is only an incident which stands 
in the way of the brotherhoods obtaining their 
rights and of the grievance committee show- 
ing its authority. Judge Adams gives «his 
ideas of the importance and power of the 
grand master and grievance committee when 
he says: ‘‘It is shown by the proof that no 
strikes can lawfully occur by employees who 
are members of either of the brotherhoods in 
question without the sanction of the grand 
master and general grievance committees of 
the order. To enjoin them, therefore, from 
ordering or otherwise causing a strike, is in 
substance and effect an injunction against re- 
sort to a strike by employees who may be 
members of orders for the redress of asserted 
grievances.’’ What a pity! No suggestion 
from Judge Adams that perhaps the brother- 
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hoods might change their by-laws or order the 
strike by a vote of members. That grievance 
committee must not be shorn of its power or 
in any manner have its dignity impaired. 

Our position on this question, which we 
have heretofore clearly outlined, we do not be- 
lieve to be at all too radical. We recognize the 
right of every employee to quit work whenever 
he desires, except in certain special instances 
not necessary now to enumerate. We recognize 
further the fact that what one may do, two or 
more may do. We recognize, too, not however 
without some dissent, that the old common- 
law rule as to conspiracy in this class of cases 
has been modified to some extent and employ- 
ees may even agree to quit work in a body 
in order to effectually carry out some 
legitimate object. We deny, however, the 
right of these associations to take a single 
step further, without making themselves 
amenable to the laws prohibiting illegal 
conspiracies, combinations or monopolies. 
They have no right to form organizations and 
give their officers power to call them out when- 
ever it pleases their fancy or to confer on any 
grievance committee the power to cripple every 
business interest in the country by their sim- 
ple proclamation commanding every union 
laboring man in any certain trade or all trades 
to cease from work, and the exercise of that 
power can therefore be enjoined. If such 
combinations are not monopolies, there is 
nothing that will answer to the definition of 
that much abused term. In any event, how- 
ever, they constitute in most instances illegal 
conspiracies, which the courts will and ought 
to enjoin. If a certain employee wants to quit 
work, let him quit’; if two or more want to 
quit, no power in the court can stop them; 
if also all the employees of a certain business 
agree to quit in a body for a legitimate pur- 
pose, as, for instance, to obtain forthemselves 
an increase in wages or shorter hours, and 
not merely to assist other workingmen in 
other lines of employment to enforce their de- 
mands, a court of equity it seems will not in- 
terfere. But when the executive committee 
and officers of some great labor organization, 
in star-chamber session, decree that certain 
wages must be paid the employees of certain 
commercial enterprises, and that these con- 
cerns, with whom they are in no privity what- 
ever, and to whom they are total strangers, 
shall make certain regulations for the conduct 





of their business which to this committee 
seem desirable, and attempt to enforce their 
decree by threatening to call a strike or to 
use other coercive measures, they have clearly 
stepped over the line which bounds the full 
limit of their power, and the agreement by 
virtue of which they have attempted to ex- 
cise this power becomes from that moment an 
illegal conspiracy and their acts constitute an 
unlawful interference with the rights of 
others. 


NOTES OF IMPORTANT DECISIONS. 

MASTER AND SERVANT—NEGLIGENCE OF Su- 
PERINTENDENT IN TICKLING SERVANT NOT AN 
ACT OF THE MASTER.—There is hardly a circum- 
stance of life which has not at sometime or other, 
been passed upon by the courts. In a recent case 
the question arose as to the liability of a master 
for injuries to a servant, caused by the superin- 
tendent tickling him. Western R. R. v. Milligan, 
33 So. Rep. 438. In this case a superintendent, 
knowing that a certain employee was ticklish and 
desiring to see him jump, tickled him while he 
was brushing off the table of a machine in which 
were revolving knives, whereby he was upset and 
injured. The Supreme Court of “Alabama held 
that such act on the part of the superintendent 
was not an act of superintendence and that there- 
fore the master was not liable. The court said: 

“That this was not an act of superintendence, 
we are entirely clear. That a negligent act, al- 
though committed by one intrusted with super- 
intendence by the common employer and while in 
the exercise of such superintendence, is not an 
act for which the employer is responsible, when 
itis not an act of superintendence under the stat- 
ute, is clear upon reason and is settled by the au- 
thorities. Reno Employer's Liability Acts, § 59; 
Rob. & W. Employ. Liab. pp. 265-267; Dresser’s 
Employer's Liability, § 62. This whole case turns 
upon the question we have been considering: 
Whether Cunningham's alleged act of pushing or 
punching or touching Milligan while the latter 
was about to brush off the table upon which the 
knives were fixed was an act of superintendence. 
Reaching the conclusion that this was not an act 
of superintendence, and that of consequence the 
defendant was not responsible for it, our further 
inevitable conclusion is that the city court erred 
in refusing to give the affirmative charge requested 
by the defendant.”’ 


LIFE INSURANCE—EXECUTION OF INSURED FOR 
CRIME AS A LEGITIMATE RISK UNDER A LIFE 
INSURANCE POoLicy. — Public policy requires that 
a man nor his family shall profit by his crimes or 
the result of his punishment therefor. This is 
well illustrated by the recent case of Burt v. 
Union Central Life Insurance Co., 23 Sup. Ct. 
Rep. 139, where the Supreme Court of the United 
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Staets held that a policy of life-insurance did not 
insure against the legal execution of the insured 
for crime, even though he may in fact have been 
innocent, and therefore unjustly convicted and 
executed. 

This question is one which has never arisen in 
this country, and as far as our researches go, only 
once in England. This was the case of Amicable 
Society v. Bolland (H. L.), 4 Bligh. N. R. 194. 
In this case the Lord Chancellor said: ‘It ap- 
pears to me, that this resolves itself into a very 
plain and simple consideration. Suppose that in 
the policy itself this risk had been insured against; 
that is, that the party insuring had agreed to pay a 
sum of money year by year upon condition that, in 
the event of his committing a capital felony, and 
being tried, convicted, and executed for that fel- 
ony, his assignees shall receive a certain sum of 
money—is it possible that such a contract could 
be sustained? Is it not void upon the plainest 
principles of public policy? Would not such a 
contract (if available) take away one of those re- 
straints operating on the minds of men against 
the commission of crimes—namely, the interest 
we have in the welfare and prosperity of our con- 
nections? Now, if a policy of that description, 
with such a form of condition inserted in it in ex- 
press terms, cannot, on grounds of public policy, 
be sustained, how is it to be contended that in a 
policy expressed in such terms as the present, and 
after the events which have happened, that we 
can sustain such a claim? Can we, in consider- 
ing this policy, give to it the effect of that inser- 
tion, which, if expressed in terms, would have 
rendered the policy, as far as that condition went, 
at least, altogether void?’’ This case was cited 
with approval in Ritter v. Insurance Co., 169 U. 
8. 139. See also New York, etc., Ins. Co. v. Arm- 
strong, 117 U. 8. 591; Hallch v. Insurance Co., 
120 Mass. 550, 21 Am. Rep. 541. 

But in the principal case the stress of the plaint- 
iff’s contention rests on the allegation that the 
insured was unjustly convicted and executed ; that 
he did not, in fact, commit the crime of murder 
or participate therein, and that if he did it was 
while he was insane and not responsible for his 
actions. Itis urged that, according to the au- 
thorities heretofore cited, the risk whichis not 
insured against is death as a punishment for 
crime; that if there be no crime, no wrong done 
by the insured, the mere fact of his death as the 
outcome of proceedings in a court of justice does 
not vitiate the contract of insurance unless there 
is some express stipulation therefor. The court 
admitted that if the case turned on the mere ques- 
tion of res adjudicata, the plaintiff might have a 
good cause of action, since the facts could all be 
gone over again and another jury find that the 
insured did not commit the crime for which he 
was hanged, and that therefore, his death was 
not a legal punishment for crime. The court, 
however, finds a more serious difficulty. Itis ev- 
ident, that if the plaintiff's contention be recog- 
nized, his right of action could §be maintained 





only on the assumption that there was a failure of 
justice in the criminal case. It would imply a 
miscarriage of justice. The court therefore puts 
this very pertinent question,—Can there be a con- 
tract of insurance against the miscarriage of just- 
ice? The court’s answer to this question is clear 
and unequivocal, and will furnish no reasonable 
ground on which this question can be again raised 
at least, in a federal court. The court said: 

‘“‘Can there be a legal life insurance against the 
miscarriage of justice? Can contracts be based 
on the probability of judicial murder? If one 
policy so written be valid, the business of insur- 
ing against the fatal mistakes of juries and courts 
would be legitimate. The same principle could 
be applied, in a kind of accident insurance, to the 
miscarriage of justice in cases that led to convic- 
tions and punishments not capital. And in each 
suit to enforce such a policy the issue as to the 
fatal judicial mistake would be tried by another 
jury and court not infallible. * * * It is 
the policy of every state or organized society to 
uphold the dignity and integrity of its courfs of 
justice. Such contracts would be speculations 
upon whether the courts would do justice. They 
would tend to encourage a want of confidence in 
the efficiency of the courts. They would tend to 
stir up litigation,—litigation that would reopen 
tried issues. They would impress the public with 
the belief that the results of trials of the gravest 
kind were so uncertain that the innocent could 
not escape condemnation by ajury and unjust 
judgment by the court, or obtain pardon of the 
executive. Such contracts would encourage liti- 
gation, and bring reproach upon the state, its ju- 
diciary, and executive, and would, we think, be 
against public policy and void. The policy of the 
law often permits and even requires, for error, a 
new trial of a convicted defendant, but never after 
his execution.” ; 








EXTENT OF RIGHT TO SEARCH AND 
BIND PERSONS WHEN ARRESTED. 





The right to search a prisoner lawfully ar- 
rested for the supposed commission of a 
crime, and to take from him stolen property, 
weapons used in the perpetration of the of- 
fense, and any other articles which may give 
a clue to the commission of crime or the 
identification of the criminal is well estab- 
lished. It was recognized as existing at com- 
mon law,! from time immemorial,” and its ex- 
istence is clearly necessary to the ends of jus- 
tice. No statute giving the arresting officer 


1 Wharton’s Cr. Pl. §§ 60,61; Bishop Cr. Proc. $§ 
210, 211. 

2 Houghton v. Bachman, 47 Barb. (N. Y.) 388, 392. 

8 Houghton v. Bachman, 47 Barb. (N. Y.) 388; Hz 
parte Hurn, 92 Ala. 102, 25 Am. St. Rep. 23; Holker v. 
Hennessey, 141 Mo. 527, 42 8S. W. Rep. 1090, 64 Am. St. 
Rep. 524, 39 L. R. A. 165; Reifsnyder v. Lee, 44 Iowa 





304 CENTRAL LAW JOURNAL. No. 16 





authority to salen a prisoner for ont saabbien not used in the commission of the offense for 
is necessary. The power exists from the | which the prisoner has been arrested.’ 
nature and objects of the public duty the of- Nor is it necessary to the existence of this 
ficer is required to perform; for, unless the | right that the person shall have made any 
arresting officer has authority immediately on | threats of violence toward the officer. It is 
making the arrest to search the prisoner, even | evident that a prisoner cannot be safely con- 
before taking him before a committing magis- | fined so long as he has in his possession the 
trate, all evidences of crime and of identifica- | means of slaying or disabling his keeper; and 
tion of the criminal might be destroyed while | a due regard for his own safety on the part of 
the prisoner is awaiting a hearing.° Thus, | the officer and also for the public safety would 
there is no doubt of the authority and duty of | justify a sufficient search to ascertain if such 
an officer charged with the execution of a | weapons were carried about the person of the 
warrant for grand larceny, not only to arrest | prisoner or were in his possession,and if found 
the accused, but to take into his custody the | to seize and hold them until the prisoner 
property described in his warrant if he finds | should be discharged or until they could be 
it on the person or in the possession of the ac- | otherwise properly disposed of.!° 
cused.® He has no power under such process The question whether the power of depriv- 
to search the house or premises of the accused | ing the prisoner of the means of escaping from 
for concealed property. For this purpose an- | custody includes authority to take money and 
other process is necessary, but he may search | property from him which was not connected 
the person of the alleged thief or take into | with the crime charged and could not be used 
custody the property, if in the possession of | as a weapon or an implement to open his 
the person arrested and pointed out to him as | prison has been variously decided by different 
that described in the process. ? courts. In England the fcourts have repeat- 
Where the officer acts in good faith in the | edly declared that taking away a prisoner’s 
execution of this duty, and, proceeding upon | Money unjustly deprives him of the means of 
probable grounds for believing that the money making a successful defense against the charge 
or thing is connected with the offense charged, | Of crime,’! and a prisoner arrested on the 
or may be used as evidence: on the trial, charge of rape was held entitled to have his 
searches and takes from the defendant arrested | Watch restored to him after it had been taken 
by him on a crimival charge, money found on | ®#W8Y by the jailer.*? 
his person, he will not be liable for a trespass, The constitutional guaranty against unrea- 
although it may turn out that the money or sonable searches and seizures was held by the 
thing was not in fact connected with the of- | Supreme Court of Alabama to forbid the tak- 
fense, or could not be used as evidence of the | ing of money or property found on the _pris- 
commission of the offense.® oner which the officer had no reasonable 
The right of the arresting officer also to ground to believe was connected with the of- 
take necessary measures for securing his pris- | £"8¢ charged or could be used as evidence 
oner is well established, and to this end he | 2" the trial. The court said :'* _‘“We are 
may take from him any deadly weapon found | *¥@T€ of the responsibility of sheriffs for the 
upon him, such as a revolver, dirk, knife, safety of prisoners, and of their liability for 


sword cane, slung shot or club, though it was | ©S°@P& suffered by them or their deputies ; 
but we can find no warrant, either in the com- 


101, 24 Am. Rep. 733; Closson y. Morrison, 47 N. H. ® Closson v. Morrison, 47 N. H. 482, 93 Am. Dec. 459. 

482, 98 Am. Dec. 459; Woodfolk v. State, 81 Ga. ‘651, 10 Closson v. Morrison, 47 N. H. 482, 98 Am. Dee. 

562; Rusher v. State, 94 Ga. 363, 21S. E. Rep. 593,47 | 459; Spaulding v. Preston, 21 Vt. 9, 50 Am. Dec. 68; 

Am. St. Rep. 175. Holker v. Hennessey, 141 Mo. 527, 540, 42 S. W. Rep. 
4Holker v. Hennessey, 141 Mo. 527, 540, 42S. W. | 1090, 64 Am. St. Rep. 524, 39 L. R. A. 165. 

Rep. 1090, 64 Am. St. Rep. 524, 532, and note p. 537, 39 ll Rex v. McKay, 3 Cr. & Dix. 205; Rex v. O’Don- 
L. R. A. 165. nell, 7 C. & P. 188; Rex v. Kinsey, 7C. & P. 447; Rex 
5 Holker v. Hennessey, 141 Mo. 527, 540, supra; Ex | vy. Frost,9C. & P. 129; Rex v. Burgess, 7C. & P. 488; 

parte Hurn, 92 Ala. 102, 25 Am. St. Rep. 23; Reifsny- | Rex v. Jones, 6 C. & P. 348. 

der v. Lee, 44 Iowa 101,supra. 12 Rex v. Kinsey, 7 Car. & P. 447. 
6 Houghton v. Bachman, 47 Barb.’ (N. Y.) 388, 392. 18 Hx parte Hurn, 92 Ala. 102, 25 Am. St. Rep. 23; 
7 Houghton v. Bachman, 47 Barb. (N. Y.) 388, 392. Contra: Closson v. Morrison, 47 N. H. 482, 93 Am. 
8 Ex parte Hurn, 92 Ala. 102, 25 Am. St. Rep. 23. Dec. 459. 
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mon law or statute, for taking money from the 
person of the prisoner, unless it is connected 
with the offense charged, or to be used as evi- 
dence on his trial. If this right exists in the 
officer as an absolute right to prevent escapes, 
he could, upon the arrest of a person charged 
with a trivial misdemeanor or disorderly con- 
duct, strip him of all his personal effects.’’ 
On the other hand, it has been repeatedly held 
that money or valuables with which the pris- 
oner might buy his escape, or which he might 
use to obtain tools or weapons with which to 
effect his escape may lawfully be taken from 
him when he is arrested for crime.'* Money 
is the most effective kind of property a pris- 
oner could have in his possession to be 
used as a means of escape, and the safe- 
keeping of the prisoner may justify the reten- 
tion of his money by the officer, at least until 
he is brought before a magistrate.!® 

It is competent for the coroner, sheriff or 
other officer, when he arrests a person charged 
with crime, if it becomes necessary in the 
prosecution of a search of such person for 
evidences of his crime, to require him to re- 
move his clothing.'® Instruments of crime 
found on him by such a search are clearly 
competent evidence against him,'? and it has 
been held that matters of identification dis- 
closed by the search and statements made by 
the prisoner while being searched could be 
proved at the trial notwithstanding’ the cir- 
cumstances surrounding him at the time of the 
search amounted to force and compulsion.?& 
A search of the person is justifiable only as 
an incident to a lawful arrest; if the arrest be 
unlawful the search is unlawful, and is ag- 
gravated by the illegality of the arrest.!® 

The right to search prisoners does not ex- 
tend to persons applying for permission to see 
a prisoner in the custody of the officer; but a 
sheriff may make submission to a proper 
search for weapons and implements that might 


144 Closson vy. Morrison, 47 N. H. 482, 93 Am. Dec. 
459; Holker v. Hennessey, 141 Mo. 527, 540, 42S. W. 
Rep. 1090, 64 Am. St. Rep. 524, 39 L. R. A. 165; State v. 
Clausmeier, 154 Ind. 599; Reifsnyder v. Lee, 44 Iowa. 
101, 24 Am. Rep. 733. 

15 Holker v. Hennessey, 141 Mo. 527, supra. 

16 Woodfolk vy. State, 81 Ga. 551, 562; Rusher v. 
State, 94 Ga. 363, 21S. E. Rep. 593, 47 Am. St. Rep. 175. 

17 Woodfolk y. State, 81 Ga. 551, 562. 

18 Woodfolk v. State, 81 Ga. 551, 562; Lee Ah Chuey 
v. State, 14 Neb. 79, 11 Cent. L. J. 111. 

19Cunningham y. Baker, 104 Ala. 160, 53 Am. St. 
Rep. 27. 





be used in effecting an escape a condition of 
giving such persons access to the prisoner.?° 
When the legality of a seizure of property 
found on a prisoner is drawn in question, it 
is a question of fact for the jury whether the 
taking of such property from the prisoner were 
bona fide for any reasonable and proper pur- 
pose, and therefore justifiable, or whether it 
was mala fide, unreasonable, and for an un- 
justifiable purpose. ?! 

But the right of making the search and 
learning what the prisoner has on his person 
is generally upheld without qualification ;?? 
though it was held in an English case that 
where an arrest for drunkenness was sub- 
mitted to without opposition, and there was 
no ground to fear an attempt to escape the 
officer had no right to search his prisoner.?* 

The determination as to what measures 
shall be taken by the officer to insure the 
safe-keeping of his prisoner rests in the sound 
discretion of the officer himself, subject to the 
limitation that he must act in good faith and 
treat the prisoner humanely,?‘ in view of the 
circumstances attending his arrest and con- 
finement. It is only where the officer is un- 
necessarily rough and inhuman in his treat- 
ment of the person arrested and without any 
view to prevent his escape, or where he has 
otherwise abused his discretion through 
malice, wantonness, or a reckless indifference 
to the common dictates of humanity that his 
exercise of such discretion can be passed on 
by a court or jury.?® 

An officer has been held justified in hand- 
cuffing his prisoner upon making an arrest, 
although the arrest was made only upon the 
strength of facts pointing to the prisoner’s 


20 Shields v. State, 104 Ala. 35, 53 Am. St. Rep. 17 

21 Closson v. Morrison, 47 N. H. 482, 98 Am. Dec 
459. 

22 Houghton v. Bachman, 47 Barb. (N. Y.) 388; 
Closson vy. Morrison, 47 N. H. 482; Reifsnyder v. Lee, 
44 Iowa 101; Ex parte Hurn, 92 Ala. 102; Woodfolk v. 
State, 81 Ga. 551, 562; Rusher v. State, 94 Ga. 363; 
Holker v. Hennessey, 141 Mo. 527; State v. Claus- 
meier, 154 Ind. 599; Wharton Cr. PI. §§ 60, 61; Bishop 
Cr. Proc. §§ 210, 211. : 

23 Leigh v. Cole, 6 Cox C. C. 329. 

% Firestone v. Rice, 71 Mich. 377, B84, 38 N. W. Rep, 
885, 15 Am. St. Rep. 266; Diers v. Mallon, 46 Neb. 121, 64 
N. W. Rep. 722, 50 Am. St. Rep. 598; State v. Clause- 
meier, 154 Ind. 599, 57 N. E. Rep. 541. 

2% Firestone v. Rice, 77 Mich. 377, 384, supra: Diers 
v. Mallon, 46 Neb. 121, supra; State v. Clausmeier, 
154 Ind. 599. 
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guilt; and without a warrant.?® And a 
sheriff cannot be held liable for taking the 
photograph and measurements of a prisoner 
as a means of identification and recapture in 
case of his escape, although he should after- 
ward prove to be innocent of the crime 
charged.”?7_ Thus, in a case where a sheriff 
and one deputy arrested two men in a lonely 
cabin in the woods on the charge of cutting a 
mill dam, which was made a felony by statute, 
it was held proper for him to put handcuffs 
on his prisoners when taking them to jail. 
Evidences that the occupants of the house 
had cut the dam were found in their rooms, 
the sheriff had been told that the men were 
‘‘slippery’’ and desperate men, and it was 
necessary for him and his one companion to 
take the prisoners eighty rods along 4n old 
winding wood road to his buggy, and for all 
four to ride several mjles to the jail in the 
buggy. In view of these circumstances hand- 
cuffing the prisoners was held not to be an 
abuse of discretion. The court said: 

‘It is not necessary, as claimed by the 
plaintiff’s counsel, that the prisoner must be 
unruly, or attempt to escape, before he can 
be handeuffed, or do anything indicating a 
necessity for restraint. Nor, in the event 
that he does nothing at the time of the arrest, 
in the way of attempting to escape or resist- 
ing the officer, is it necessary that he should 
be a notoriously bad character to justify tying 
his hands.’’?§ The question of the actual 
guilt or innocence of the prisoner is not of 
controlling importance where the arrest is 
legal. An officer is bound to act humanely, 
and cannot lightly and without reason either 
arrest or harshly treat a supposed offender, 
be he innocent or guilty,?* but he is bound to 
safely keep every person lawfully placed 
under arrest until he is discharged according 
to law. It is within the discretion of the 
sheriff, as a means of safe keeping and pre- 
venting the escape of his prisoner to take his 
photograph, and a measurement of his height, 
and to ascertain his weight, name, residence, 


26 Firestone v. Rice, 71 Mich. 377, 38 N. W. Rep. 
885; Diers v. Mallon, 46 Neb. 121, 64 N. W. Rep. 722. 

27 State v. Clausmeier, 154 Ind. 599. 

% Firestone v. Rice, 71 Mich. 377, 38 N. W. Rep. 885, 
15 Am. St. Rep. 266; Diers v. Mallon, 46 Neb. 121, 64 
N. W. Rep. 722, 50 Am. St. Rep. 598. 

29 Firestone v. Rice, 71 Mich. 377, supra; Diers v. 
Mallon, 46 Neb. 121, supra. 





place of birth, occupation, and color of his 
eyes, hair and beard, at least where no physi- 
sal force is used to induce the prisoner tosub- 
mit, or to furnish the desired information.? ° 
And having acquired the picture and informa- 
tion in a proper manner the officer is not 
liable on his official bond for any improper 
use he may afterward make of them, as by 
placing them in the *‘Rogues Gallery’’ of a 
near by police station, whatever his individ- 
ual liability in an action for libel may be.*! 

Louis B. Ewsank. 

Indianapolis, Ind. 


30 State v. Clausmeier. 154 Ind. 599. 
31 State v. Clausmeier, 154 Ind. 599. 








LABOR AND LABOR UNIONS— RIGHT TO EN- 
JOIN THE CALLING OF A STRIKE. 


WABASH RAILROAD v. HANNAHAN. 


United States Circuit Court, E. D , Missouri, March 31,1903. 

1. Employees have an unquestionable right to place 
a price on their labor at any time, and on the refusal 
of theiremployer to comply with their demands, may 
quit his service either singly or in a body. 

2. Equity has no right to enjoin the calling of a 
strike by the officers or leaders of alabor union nor 
prevent them from aiding or assisting members of 
the union in securing such terms and conditions of 
service as will best subserve their interests. 

3. Injunction will not lie to prevent the engineers 
and firemen of an interstate railroad from striking in 
a body nor to prevent the officers of their union from 
so calling a strike or attempting to prevent business 
coming to such railroad from connecting lines, on the 
ground that such acts would constitute an interfer- 
ence with interstate commerce. 


AvAMS, D.J.: This is a suit commenced by the 
Railroad Company v. John J. Hannahan, Grand 
Master of the Brotherhood of Locomotive Fire- 
men; W. C. Lee. Vice Grand Master of the 
Brotherhood of Railroad Trainmen, and officers 
and members of the Joint Protective Board of 
the first mentioned and of the General Grievance 
Committee of the second named Order. 

The bill of complaint charges that the labor 
organizations above named and the defendants, 
as oflicers, representatives and agents of such 
organizations ‘‘have unlawfully and maliciously 
conspired, combined and confederated together 
for the purpose of forcing your orator to recognize 
said organizations as representing and controlling 
said employees in all their relations with your 
orator, and compelling its said lines of railroad 
within the United States to become and be oper- 
ated as exclusively Union or Brotherhood roads, 
and thus prevent your orator through its officers 
and agents from dealing with its employees in 
respect to any difference or controversy between 
it and such employee, and from adjusting any 
such difference or controversy directly with its 
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employees as neretofore, and compelling your 
orator to discharge and discriminate against, #nd 
keep out of its employ all persons not members of 
such organizations, and retain and employ in its 
service only such persons as are members of said 
organizations."” Such is the purpose of the 
alleged conspiracy. 

The means which the defendants are alleged in 
the bill of complaint to have devised and adopted 
to accomplish their purpose, are as follows: 

1. To maliciously induce and compel complain- 
ant’s employees, engaged in the operation of its 
trains as brakemen, switchmen and locomotive 
engineers, who the bill alleges ‘‘are entirely 
satisfied as to all matters concerning their service 
and compensation,” to quit the service of com- 
plainant, and that, too, in violation of their 
different contracts of employment. 

2. To maliciously interfere with and prevent 
complainant from operating its trains and per- 
forming its contracts with shippers for the trans- 
portation of property. 

3. To maliciously prevent complainant *‘from 
affording reasonable, proper and equal facilities 
for the interchange of traftic between its lines of 
rmlroad and other lines of railroad connecting 
therewith, and from receiving, forwarding and 
delivery of passengers and property to and from 
its lines of railroad with other railroads connect- 
ing with such lines, and making a continuous 
carriage of freight from the place of shipment to 
place of destination. 

4. To maliciously prevent connecting lines and 
their employees ‘from interchanging traftic with 
and affording like facilities to your orator, as re- 
quired by the Interstate Commerce Act.” 

5. To maliciously prevent complainant from 
carrying the United States mail in accordance 
with contracts in that regard and as required by 
the statutes of the United States. 

6. To maliciously obstruct complainant in the 
discharge of its duties as common carrier of inter- 
state commerce and to restrain and interfere with 
the commerce of the country in violation both of 
the Interstate Commerce Act and the Act of July 
2d, 1890, *‘to protect trade and commerce against 
unlawful restraints and monopolies.” 

The bill of complaint further shows that the 
defendants, in order to accomplish their purpose, 
had threatened, and were about to exercise the 
power and authority conferred upon them as 
ofticers, agents and representatives of their 
Brotherhoods to order and cause complainant’s 
employees to forthwith strike and quit its service, 
and to incite and induce the employees of con- 
necting lines to refuse to interchange traffic with 
complainant, or to afford facilities therefor; and 
it is averred that unless an immediate restraining 
order be issued, the threats and purpose aforesaid 
would be speedily executed and irreparable injury 
done to complainant. 

From the foregoing analysis of the bill of 
complaint it is observed that the jurisdiction of 
this court is invoked to prevent the execution of 





a conspiracy to accomplish the purpose of the 
defendants to secure recognition of their labor 
organizations, by violating and inducing others 
to violate the laws of the United States, in rela- 
tion to interstate commerce, the mail service and 
unlawful restraints and combinations. 

The threats of the defendants to subserve their 
own purposes by precipitating a strike on the 
part of complainant’s employees, who as already 
stated are alleged to have been entirely satisfied 
with their present wages and conditions of serv- 
ice, is averred in the bill of complaint to be the 
initial act leading up to the culmination of the 
gist of the complaint, namely, preventing com- 
plainant from performing its duties and obliga- 
tions, and thereby subjecting it to the pains and 
penalties of the Interstate Commerce and other 
Acts of Congress. 

Upon the filing of this bill duly verified and 
upon motion of the complainant, a restraining 
order was forthwith made and served on the de- 
fendants, commanding them to refrain from or- 
dering or causing a strike of complainant’s em- 
ployees, and from in any other way or manner in- 
terfering with complainant in the discharge of 
its duties as common carrier of interstate traffic 
and the mails of the United States, until the 
further order of this court, and the defendants 
were given fifteen days within which to appear 
and show cause why the restraining order should 
be dissolved or modified. 

Such an order on the showing made by the bill 
of complaint was not only warranted, but impera- 
tively required by well recognized principles of 
equitable jurisprudence, as well as by controlling 
satisfactory and abundant authority in ‘cases of 
similar character in this country and in England. 
On this point it will suftice to refer to the leading 
cases in this country of Jnre Debs, 158 U.S. 564; 
Arthur v. Oakes, 63 Fed. Rep. 310, in which Mr. 
Justice Harlan, of the Supreme Court. of the 
United States, sitting in the Court of Appeals for 
the Seventh Circuit, delivered the opinion of the 
court, and Toledo Railway Co. v. Pennsylvania 
Co., 54 Fed. Rep. 730, and Thomas v. Cin- 
cinnati, N. O. & T. P. Ry. Co., 62 Fed. Rep. 803, 
in both of which Circuit Judge Taft delivered 
the opinion,and to the numerous cases therein re- 
ferred to. See also Vogelahn v. Gunther, — Mass. 
——, 44 N. E. Rep. 1077. 

Reference is also made to the recent case in 
England decided by the house of lords on 
appeal from the decision of the court of appeal, 
wherein it was held not only that an injunction 
was an available remedy against the agents of a 
Trades Union and against the Union itself for 
preventing interference with the workmen and 
business of complainant, but that an action at 
law was also maintainable against the Union 
itself, although unincorporated, for damages sus- 
tained by the conduct of its agents. The Taff 
Vale Railway Company v. The Amalgamated 
Society of Railway Servants (Appeal Cases, Law 
Reports, 1901, page 426). 
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Subsequently it is currently reported (North 
American Review, March 1903, p. 413), that a 
civil suit for damages was instituted by the same 
plaintiff, which resulted December, last, in a re- 
covery of $135,000 against the Society and its 
officers for damages for a conspiracy to produce 
a strike by terrorizing plaintiff's employees. 

Pursuant to the leave given in the restraining 
order the defendants appeared and filed their 
answer under oath, denying the alleged con- 
spiracy in all its alleged phases, and denying 
each and all the threats and purposes alleged in 
the bill, to interfere with or prevent the com- 
plainant from performing its duties as common 
carrier, or to interfere with or prevent connecting 
lines from interchanging traffic, and fully dis- 
avowing any such intention or purpose. 

The answer further explicitly denies tnat com- 
plainant’s employees were satisfied with the con- 
dition and compensation of their present service, 
but avers in substance and effect that they, the 
defendants, were officers and agents of the 
Brotherhoods already referred to, of which many 
of complainant’s employees were members, and 
that they at the time the restraining order was 
made were engaged in the performance of the 
functions and duties imposed upon them by their 
constitution, rules and regulations, and at the 
request and by authority of a large majority of 
complainant’s employees, who were members of 
their Brotherhoods, were in good faith, making 
an effort to better the conditions of their service, 
and to secure a higher rate of wages therefor, 
and that any strike which they were abont to 
sar.ction was intended only for the purpose of 
peaceably asserting the rights which they de- 
manded. 

At the same time the defendants filed numerous 
aftidavits in support of their answer, and with 
this answer and accompanying aflidavits, the de- 
fendants filed a motion to set aside the restraining 
order. 

Whereupon both sides, by leave of court, filed 
further affidavits in support of and against the 
right to a preliminary injunction, and have not 
been fully heard in argument on the question. 

The ad interim restraining order was made con- 
formably to the provisions of Section 718, R. 8. 
1878, without notice to the defendants, because it 
appeared from the averments of the bill that 
there was immediate danger of irreparable injury, 
unless it was so made. 

The same statute, however, clearly contem- 
plates that such restraining order is to have no 
other effect than to preserve, in statu quo, the 
rights and property of the parties, until a hear- 
ing after notice to defendants, can be had in due 
form on the motion for a preliminary injunction. 

It results from the foregoing that the present 
status of this case is as follows: The complainants 
have moved the court for a preliminary injune- 
tion, restraining the defendants until the final 
hearing of this case as prayed for in its bill. The 
defendants have had due time to‘appear, and have 





appeared, and both sides have been heard on the 
metion. 

The question now to be answered is: whether 
on the whole showing, irrespective of the provis- 
ional order already made, the complainant is en- 
titled to a preliminary injuction. 

Attention has already been called to the law 
applicable to a situation as disclosed by com- 
plainant’s bill, and before proceeding to a con- 
sideration of the facts, it will probably be bene- 
ficial to briefly state the law applicable to the sit- 
uation disclosed by defendant's answer. 

itis held by the supreme court in the case of 
Hopkins v. United States, 171 U.S. 5¥8, in sub- 
stance and effect that the agreements among em- 
ployees of a railroad company which are con- 
demned as in restraint of interstate commerce 
are such as have some direct and immediate ef- 
fect upon such commerce, and do not include 
agreements not to work for less than a certain 
sum, or not to work except under certain condi- 
tions, even though the cost of interstate traftic 
would be thereby enhanced. 

In the case of Hopkins v. Oxley Stave Co., 83 
Fed. Rep. 912, 917, Judge Thayer, speakipg for 
the Court of Appeals of this circuit, makes use 
of the following language: 

‘“*While the courts have invariably upheld the 
right of individuals to form labor organizations 
for the protection of the interests of the laboring 
classes, and have denied the power to enjoin the 
members of such associations from withdrawing 
peaceably from any service, either singly or ina 
body, even where such withdrawal involves a 
breach of contract (Arthur v. Oakes, 63 Fed. Rep. 
310), yet they have very generally condemned 
those combinations usually termed ‘boycotts,’ 
which are formed for the purpose of interfering, 
otherwise than by lawful competition, with the 
business affairs of others, and depriving them by 
means of threats and intimidation of the right to 
conduct the business in which they happen to be 
engaged according to the dictates of their own 
judgments.” 

In the case of Arthur y. Oakes, supra, pp. 320, 
321, Mr. Justice Harlan expresses the rule thus: 
It isthe right of the’ employees ‘without refer- 
ence to the effect upon the property or upon the 
operation of the road to confer with each other 
upon the subject of the proposed reduction in 
wages, and to withdraw in a body from the service 
of the receivers, because of the proposed change. 
* * * If in good faith and peacefully they ex- 
ercise that right of quitting the service, intending 
thereby only to better their condition by seeuring 
such wages as they deem just, but not to injure 
or interfere with the free action of others they 
cannot be legally charged with any loss to the 
trust property resulting from their cessation of 
work in consequence of the refusal of the receiv- 
ers to accede to the terms upon which they are 
willing to remain in the service.” 

As said by Judge Caldwell in Ames vy. Union 
Pacific Ry. Co., 62 Fed. Rep. 714: ‘Organized 
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labor is organized capital; it is capital consisting 
of brains and muscle. * * * If it is lawful 
for the stockholders and officers of a corporation 
to associate and confer together for the purpose 
of reducing the wages of its employees, or of de- 
vising other means for making their investments 
more profitable, it is equally lawful for organized 
labor to associate, consult, and confer with a view 
to maintain or increase wages.” 

On this subject of organization of labor no one 
has spoken more clearly or acceptably than did 
Judge Taft, in the case of Thomas v. Cincinnati, 
N. 0. & T. P. Ry. Co., 62 Fed. Rep. 803. He 
there says (page 817), in dealing with a subject 
very much like that now under consideration that 
the employees of the railroad ‘had the right to 
organize into, or to join, a labor union which 
should take joint action as to their terms of em- 
ployment. Itis of benefit to them and to the 
public that laborers should unite in their common 
interest and for lawful purposes. ‘They have la- 
bor to sell. If they stand together, they are often 
able, all of them, to command better prices for 
their labor than when dealing singly with rich 
employers, because the necessities of the single 
employee may compel him to accept any terms 
offered him. * * * They have the right to 
appoint officers who shall advise them as to the 
course to be taken by them in their relations with 
their employer. They may unite with other 
unions. The officers they appoint, or any other 
person to whom they choose to listen may advise 
them as to the proper course to be taken by them 
in regard to their employment, or if they choose 
to repose such authority in any one, he may order 
them on pain of expulsion from their union, 
peaceably to leave the employ of their employer, 
because any of the terms of their employment are 
unsatisfactory.” 

To the same effect is the case of Vegelahn v. 
Gunther, supra, wherein Judge, now Mr. Justice 
Holmes, says: © 

‘If it be true that working men may combine 
with a view among other things to getting as 
much as they can for their labor, just as capital 
may combine with a view to getting the greatest 
possible return, it must be true that when com- 
bined they have the same liberty that combined 
capital has, to support their interests by argu- 
ment, persuasion, and the bestowal or refusal of 
those advantages which they otherwise lawfully 
control.” 

Allen, Judge, in delivering the opinion of the 
majority in that case speaks on this point with 
equal emphasis. He says: 

‘‘A combination among persons merely to reg- 
ulate their own conduct is within allowable com- 
petition, and is lawful, although others may be 
indirectly affected thereby.” 

I might continue at length in the citation of 
cases stating or illustrating the foregoing propo- 
sitions, but enough has been said to clearly indi- 
cate the general rule, which inay be briefly sum- 
marized as follows: 





An employee has an unquestionable right to 
place a price and impose conditions upon ‘his 
labor at the outset of his employment, or unless 
restrained by contract obligations, upon the con- 
tinuance of his labor at any time thereafter; 
and if the terms and conditions are not complied 
with by the employer he has a clear right either 
not to engage, or having engaged in his service, 
to cease from work. What one may do all may 
do. They may seek work and obtain counsel and 
advice concerning their rights, duties and obli- 
gations in relation to their employer; and 
persons interested in their welfare may ad- 
vise, aid and assist them in securing such terms 
and conditions of service as will best subserve 
their interests; and what they may lawfully do: 
singly, or together, they may organize and com- 
bine to accomplish. 

In like manner as capital is combined for legiti- 
mate purposes, but this right of combination and 
the resulting right to strike or quit their employ- 
ment is a weapon for the defense and protection 
of employees, and not a weapon of attack. They 
may, by peaceful and lawful combination and 
concert of action be able to so control] the supply 
of labor as to compel the employer to come to 
their terms, but they are not at liberty to make 
use of this weapon to otherwise interfere with or 
injure the employer or coemployee. The clear 
line of demarkation recognized by all the author- 
ities is that the lawful and permissible strike 
must not be attended by violence to or destruc- 
tion of property, or by other coercive measures 
intended to prevent the employer from securing 
other employees or otherwise carrying on his 
business according to his own judgment. 

Guided by the rules of law already laid down it 
now becomes my serious and anxious duty to 
reach a just and righteous conclusion upon the 
issues already stated with absolute fidelity to the 
truth as disclosed by the proof before me. - 

The proof in my opinion fails to substantiate 
the charge made in the bill to the effect, that the 
complainant’s employees are entirely satisfied 
with their wages and conditions of service. In 
the summer of 1902, the Western Association of 
General Committees, etc., was organized at Kan- 
sas City, Missouri, for the avowed purpose of 
securing an advance of twenty per cent in wages 
of trainmen and other employees on roads west, 
northwest and southwest of Chicago. The train- 
men of the Wabash did not at first join this asso- 
ciation, but later through their general com- 
mittee notified the president of the company, that 
they had become identified with that movement 
and would expect an increase of wages accord- 
ingly. The firemen also at about the same time, 
through their committee, notified the president of 
the company of their desire fora new schedule of 
wages and rules. At about the same time the 
firemen’s demands were made, to-wit, on Novem- 
ber 13, 1902, the president of the railroad com- 
pany issued an address or general circular to em- 
ployees, stating in effect that he had been giving 
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careful attention to the important question of 
wages with the object in view of a fair and equit- 
able adjustment of the wages of all classes. He 
called attention to the conditions of the service, 
and announced a certain increase of wages for 
engine and trainmen to take effect December 1, 
1902; and requested employees to be conserva- 
tive, fair and reasonable. Notwithstanding this 
concession and request, the committees of both 
trainmen and firemen who were then in session 
in St. Louis, insisted upon greater concessions, 
either of wages or rules of service. Repeated 
conferences and much correspondence ensued 
until finally the president of the company ques- 
tioned the authority of the committees to act for 
any employees. Thereupon,a written authority 
was secured from a large number of such em- 
ployees, authorizing the committees to represent 
them. Further interviews and correspondence 
ensued between the Committees and Grand Mas- 
ters of the Brotherhoods of Firemen and Train- 
men, to which they belonged, on the one hand, 
and the president of the company on the other, 
resulting in a failure to agree upon wages and 
rules of service. Thereupon, on February 20, 
1903, the grand masters and_ committees joined in 
a written communication addressed to all the 
members of the Brotherhoods of Firemen, Train- 
men and Conductors, detailing their efforts and 
proceedings in their behalf,and calling upon them 
to fill out and return their vote on the proposi- 
tion of a strike to enforce the demands which had 
been made in their interest. This vote was taken; 
the conductors voted against a strike, but the 
firemen and trainmen voted by more than a two- 
thirds vote in favor of a strike unless the differ- 
ences could be adjusted satisfactorily to the com- 
mittees and officers. 

From the foregoing general statement, fairly 
supported in my opinion by all the evidence be- 
fore me, four things appear: 

First. That at the time in question there was a 
very general demand for an increase of wages 
and change inrules and conditions of service by 
employees of railroads operated in this region. 

Second. That such demands had come to the 
attention of complainant’s chief executive officer 
and had been recognized by him. 

Third. That the committees and officers of the 
Brotherhoods of which many of complainant’s 
employees were members, had undertaken to ex- 
ercise the functions of their office in behalf of 
their members, by making demands for addi- 
tional wages and different rules of service. 

Fourth. That upon their authority being ques- 
tioned, the committees secured written authoriza- 
tion from a large number of members of their or- 
ders to represent them in securing the conces- 
sions requested. 

In the light of these facts, it is clear that the 
employees claimed to have grievances and were 
engaged in seeking redress therefor at the time 
this suit was instituted. The argument on this 
point took a wide range, and am effort was mado 





to show that the grievances complained of arose 
with or were initiated by the committees or offi- 
cers of the Brotherhoods, and did not have their 
origin with the employees themselves. It was 
also argued that the alleged grievances were not 
presented to the subordinate officers of complain- 
ant company, for their initial. consideration as 
provided by the by-laws and rules of the Brother- 
hoods in question; but such arguments, in my 
opinion, are of little value, in the light of the 
conclusive evidence already detailed, showing an 
existing recognized claim for additional wages 
and other benefits. 

It is not for me to pass or express any opinion 
upon the reasonableness of the demands made by 
or in behalf of the employees. It is sufficient for 
the purposes of this case that such demands were 
in fact made. 

As already seen from the authorities cited, it is 
the privilege and right of employees to impose 
any conditions upon their service deemed wise or 
prudent by them, and to demand such compensa- 
tion therefor as they deem reasonable, and that 
on failure to secure the concessions insisted upon 
by them, to retire from the service of the em- 
ployer. It is is shown by the proof that no strikes 
can lawfully occur by employees who are mem- 
bers of either of the Brotherhoods in question, 
without the sanction of the Grand Master and 
General Grievance Committees of the Order. To 
enjoin them, therefore, from ordering or other- 
wise causing a strike is in substance and effect an 
injunction against resort to a strike by employees 
who may be members of the orders for the re- 
dress of asserted grievances. This under well 
settled law cannot be done. See cases supra. 

It is contended that the threatened strike was 
resorted to by the defendants, not in good faith 
to redress grievances, or secure desired con- 
cessions, but as a result of a combination and 
conspiracy to accomplish the ulterior purpose of 
securing recognition of their Unions or Brother- 
hoods, as authoritative agents or representatives 
of its members, in all their dealings with the 
company and also to unionize the roads of the 
company, and that the defendants did not hon- 
estly and fairly secure the two-thirds vote of the 
Brotherhood employees in favor of the strike, but 
did secure the same by coercion, misrepresenta- 
tion and fraud. in interesting and able argu- 
ment in support of this contention is drawn from 
the provisions of the constitution and general 
rules of the two Brotherhoods involved in this 
litigation, whereby it is made to appear that a 
strike may be declared which will have the effect 
of forcing the minority of the Brotherhood mem- 
bers, who vote against it and also all non-union 
employees in service upon the road of the em- 
ployer out of work without their consent and 
even against their wishes. Attention is particu- 
larly: called to the situation disclosed by the proof 
in this case, that a large majority of complainants, 
employees working on roads east of the Missi- 
ssippi River, for whose special benefit largely the 
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threatened strike was intended, voted against it; 
and it is argued that these and other like con- 
siderations disclose that the necessary operative 
results of the system and methods of the Brother- 
hoods in question are subversive alike of the 
fundamental rights of the employer to manage 
his own business, and of the employees to bestow 
their labor as they will. This kind of argument 
enters deeply into the domain of political science 
and might well be addressed to a body of con- 
structive statesmen, or men originally contem- 
plating a labor organization. It is an argument 
that would be pertinent against the organization 
of society into government. The will of the in- 
dividual must consent to yield to the will of the 
majority or no organization either of society into 
government, capital into combination, or labor in- 
to coalition can ever be affected. ‘The individual 
must yield in order that the many may receive a 
greater benefit. The right of labor to organize for 
lawful purposes and by organic agreement to sub- 
ject the individual members to rules, regulations 
and conduct prescribed by the majority is no longer 
an open question in the jurisprudence of this 
country. I entirely agree with the views ex- 
pressed on this subject by Judge Taft in Thomas 
v. Railway Company, supra, hereinbefore quoted. 

Other arguments in support of this last con- 
tention are drawn from the fact that the defend- 
ants, or others representing their Brotherhoods 
in the years 1894 and 1901 on the occasion of the 
labor troubles of those years, insisted upon the 
right of recognition of properly constituted com- 
mittees by railroad ofticers in the adjustment of 
grievances with their men, and now insist upon 
the same right. The proof undoubtedly shows 
that the defendants, who were duly authorized 
by the members of their orders to appear for 
them and secure the redress of their grievances, 
if possible,- undertook to represent their prin- 
ciples. The members of the General Grievance 
Committees were or had recently been in the em- 
ployment of the complainant. The Grand Mas- 
ters of the Orders were not, and so far as I know 
had not been in complainants’semploy. Accord- 
ingly there was some quibbling in the confer- 
ences and negotiations as to the capacity in 
which the defendants appeared before the com- 
plainant’s officials, whether that of individual 
employee, committee or adviser; but this does 
not seem to have been a matter of great import- 
ance in the negotiations leading up to the present 
situation. Even if it had been insisted upon by 
the defendants, the question of the right of the 
employee or body of employees to appear by 
agent or committee before their employer for the 
assertion of rights or redress of wrongs, being a 
matter more of business policy then anything 
else, could not in and of itself be the basis of a 
charge of malicious eonspiracy. 

It is argued that misrepresentations were made 
by the defendants in their circular, addressed to 
their fellow members, setting forth the negotia- 
tions and proceedings leading up to a failure to 








agree with thé complainant, and that as a 
result the vote for a strike was brought 
about by false representations and coercion. 
I think this charge is not sustained by 
the proof. There may have been and probably 
was a magnifying of the president's indisposition 
to meet the defendants for a consideration of 
their claims, byt in my opinion neither this nor 
any Other statement made in the circular, was in- 
tentionally false or misrepresenting, and taken as 
a whole it fairly represented, so far as the evi- 
dence before me discloses, the situation as it 
existed at the time it was sent to the employees. 

After considering all the evidence bearing upon 
the issues now under discussion, and carefully 
weighing the foregoing and all other arguments 
of counsel, I am not able to find the existence of 
the conspiracy to secure recognition as charged. 
In this I am fully confirmed by the fact that 
whatever may have been the loose talk between 
the defendants or either of them and complain- 
ant’s president, at any of the personal interviews 
between them, all the correspondence making 
formal statements of the demands of the em- 
ployees, and especially the letter of March 3, 
1903, written in reply to the president's request 
for a specific statement of the grievances for the 
redress of which they proposed to strike, con- 
tained demands relating to wages and conditions 
of service only. Not a word is found in that 
ultimatum about recognition of the brotherhoods 
of committees or unionizing the roads, or any- 
thing else except the subject of wages, working 
rules and the like. 

This leads next to a consideration of the alleged 
conspiracy to interfere with the complainant’s 
railroad in the discharge of its duties prescribed 
by the statutes of the United states, relative to 
carrying the mails of the United States and rela- 
tive to interstate commerce. There is no specific 
proof of any threat to interfere with the mail 
service, but such interference is claimed in argu- 
ment to be necessarily involved and embraced in 
the proposed assault upon interstate commerce. 
There being no allegation of diversity of.citizen- 
ship between complainant and the defendants, the 
jurisdiction of this court is invoked solely because 
of the federal question arising under these stat- 
utes. The matters in issue hereinbefore consid- 
ered are not in and of themselves subject-matter 
of federal cognizance, and would not have been 
argued by counsel, or considered by the court, 
except upon the theory claimed by complainant, 
that the acts and purposes disclosed by them 
were steps or links in the chain ledding up to 
the ultimate conspiracy now under discussion, 
namely, to interfere with interstate commerce. 

Section 3 of the Act of February 4, 1887. com- 
monly known as the Interstate Commerce Act (24 
Stat. 379), provides that: ‘‘Every common carrier 
subject to the provisions of this act shall, accord- 
ing to their respective powers, afford all reason- 
able facilities for the interchange of traffic be- 
tween their respective lines and for the receiving, 
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forwarding and delivering of passengers and 
property to and from their several lines and those 
connecting therewith,’’ etc. Section 10 of the 
same act as amended (25 Stat. 857), provides that: 
‘““Any common carrier * * * orany * * * 
agent or person acting for, or employed, by such 
corporation, who alone or with any other corpo- 
ration, company, person or party * * * shall 
willfully do or cause tobedone * * * orshall 
willfully omit or fail to do any act, matter or thing 
in this respect required tobe done * * * or 
shall aid or abet such omission or failure 
shall be deemed guilty of a misdemeanor.” 
Section 5440 Rev. St. of the United States pro- 
vides that: “If two or more persons conspire to 
commit any offense against the United States * * 
and one or more parties do any act to effect the 
object of the conspiracy, all the parties to such 
conspiracy shall be liable to a penalty of not more 
than $10,000, or to imprisonment for not more 
than two years, or to both fine and imprisonment 
in the discretion of the court.” 

The graveman of the conspiracy coming within 
the jurisdiction of this court, charged against the 
defendants is: That they have maliciously con- 
spired, combined and confederated to accomplish 
the object of securing their own recognition as 
plenary agents and representatives of complain- 
ant’s employees, by preventing complainant from 
performing its duties, and by preventing lines of 
railroads connecting with complainant, and their 
employees from performing their duties as pre- 
scribed by sees. 3 and 10 of the Interstate Com- 
merece Act just quoted. The charge against the 
defendants is a criminal conspiracy within the 
meaning of section 5440, supru, to violate the 
laws-of the United States and to induce others to 
do the same thing, whereby subjecting them- 
selves to civil liability for consequent damages 
and particularly to punishment by imprisonment 
as prescribed by the last cited statute. Toledo 
Ry. Co. v. Pennsylvania Co., supra. It is also 
now the settled law in this country, as seen in the 
fore part of this opinion, that any such conspira- 
tors as the defendants are charged to be are sub- 
ject to the injunctive process of this court, and to 
all the legal and equitable consequences flowing 
from a violation of the injunctive commands. 

The foregoing statutes and principles are ad- 
verted to forthe purpose of vividly presenting 
the act or acts alleged to have been threatened by 
the defendants with all their attendant conse- 
quences. From the foregoing it must appear that 
only bold, audacious and reckless men would at- 
tempt or Intend to engage in the unlawful and 
criminal acts complained of. These considera- 
tions are alluded to as bearing upon the probabil- 
ity or improbability of the truth of the charge 
made against the defendants. Now what are the 
facts? 

First: It is argued that the Western Associa- 
tion of Committees formed in the summer of 1902 
at Kansas City with which complainant's em- 
ployees afterwards became affiliated, was such a 


*” * a 


*” * 





combination as would facilitate the alleged con- 
spiracy, and should therefore be regarded as evi- 
dence of it. It is true that was an association of 
the Chairman of the Grievance Committee of cer- 
tain orders, including the. Brotherhood of Rail- 
road Trainmen, and embraced representatives of 
a large number, if not all of the railroads operat- 
ing west, southwest and northwest of Chicago, 
and became and was a formidable body. ‘The in- 
vitation to membership in the association recites 
its general purpose to be as follows: ‘Changed 
conditions of work and employment which have 
come within the last few years, have led our 
membership generally to the conviction that 
higher rates or standards of pay for conductors 
and trainmen are fully justified. Voicing that 
sentiment among the men, members of our gen- 
eral committees for this territory (more or less 
recently) made efforts to secure the increase de- 
sired. They have failed to secure general in- 
creases principally because of inability to success- 
fully answer or controvert the argument that the 
road in question was paying as much as its neigh- 
bers and competitors.”’’ It further appears that 
the association, after considering other sugges- 
tions, finally decided to request an increase of 
wages of 20 per cent in freight service, and to 
make an effort to secure such advance in the 
wages of passengers, conductors, trainmen, and 
yardmen as would harmonize with the figure so 
fixed for freight service. It further appears that 
in urging the united action to secure these spe- 
cific advances, the address or invitation stated 
among other things as follows: ‘It is not ex- 
pected that these requests will be accompanied 
by any other complaints or grievances when filed 
with the officials of any road.” 

So far as appears in the proof, this association 
was organized for a lawful and laudible purpose, 
namely, for the betterment of the: condition of 
employees; and their is nothing before me (ex- 
cept certain aflidavits which will be alluded to 
later) to indicate that it was intended to ac- 
complish this purpose by any unlawful means. 


On December 23, 1902, one of the defendants 
as chairman of the General Grievance Committee 
of the Brotherhood of Railroad Trainmen. noti- 
fied the president of complainant’s company that 
the trainmen of his road had become identified 
with the Kansas City movement and would ex- 
pect the increase of wages contemplated by it. 

So far as disclosed by the proof (except the 
aftidavits just referred to), this general movement 
in which complainant’s employees joined was a 
combination or union of men engaged in a com- 
mon pursuit to better their condition by uniting 
their forces to that end, and was aunited effort 
recognized as lawful and permissible by the au- 
thorities hereinbefore cited, provided and so long 
as no unlawful means were resorted to for its ac- 
complishment. 

As already observed the record before me 
shows that the Western Association of Com- 
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mittees is an organization that might facilitate a 
conspiracy like that charged, if so disposed. 

This might be said of any organized bodies, 
like the Masons, Odd Fellows or the like, but such 
fact in and of itself affords no substantial evidence 
that the Western Association, or the other orders 
referred to, would resort to unlawful and crim- 
inal methods to accomplish their purpose. 

It is also argued that the union and concert of 
action of the Brotherhood of Locomotive Fire- 
men and of Railroad Trainmen as shown by the 
proof in this case are evidence of the unlawful 
conspiracy complained of. As already observed 
in another connection this cannot beso. Their 
purpose being lawful, that is to say, to secure in- 
creased wages and better conditions of service 
the concert of action, is per se, lawful and proper ; 
and in the absence of proof of a purpose to ac- 
complish their object by unlawful means, the 
usual presumption should rather be indulged that 
they would not resort to unlawful means to ac- 
complish it. 

But itis argued that there is direct evidence 
tending strongly to show that the defendants 
were engaged in the conspiracy to interfere with 
interstate commerce in the way charged in the bill, 
and that they intended to enforce their demands 
whether for recognition or increase of wages by 
overt acts in execution of the conspiracy. This 
brings me to a consideration of the affidavits 
alluded to. Those are made principally by John W. 
Schrader, R. J. Robinson and Clarence A. Hover, 
and among other things detail certain conversa- 
tions between some of the defendants made after 
March 2, 1903, and certain remarks made by de- 
fendant Lee in a speech delivered at a meeting of 
Terminal Lodge at Druid’s Hall in St. Louis,about 
February 3, 1903, which aftiants claim to have 

overheard. 

These aftidavits are very comprehensive and 
cover the stfbstance of the charge laid in the bill. 
One of the aftiants swears that he overheard Han- 
nahan and Lee, and the Grand Masters of the 
two orders of Firemen and Trainmen, respec- 
tively, on several occasions during the week pre- 
ceding the date of his aftidavit, which was March 
14, 1903, and particularly on March 2, 1903, talk- 
ing together in the Laclede and Imperial Hotels 
of St. Louis in regard (I now use affiant’s own lan- 
guage) ‘to compelling the Wabash Railroad to 
recognize and to deal with them as representa- 
tives of the said organizations their organizations 
in matters affecting the employees of said rail- 
road company, by forcing a strike and tieing up 
and crippling its business and property,” and that 
he heard Hannahan and Lee say in conversation 
with others that ‘‘Unless the Wabash Railroad 
Company accede to their demands and recognize 
and deal with their unions as such, and with 
them as representatives of said organizations, 
they would make it a very serious affair to the 
Wabash Railroad Company * * * that arrange- 
ments had already been made to tie up all busi- 
ness of the Wabash Railroad and cripple it by pre- 





venting the interchange of traffic between it and 
Other railroads, and that no connecting railroad 
would be alluwed to interchange with it,’’ ete. 
It cannot but be observed that the language 
attributed to Hannahan and Lee concerning their 
arrangements to boycott the complainants’ road 
by preventing the interchange of traffic, etc., is 
sufticient of itself to convict them of a conspiracy 
to violate the laws of the United States. (Section 
20, 5440 R. 8S.) The public utterance of such well 
phrased self-condemnatory language is not usual 
among commonly prudent persons. It is also to 
be observed that the language imputed to Hanna- 
han and Lee concerning their purpose to compel 
the recognition of their organizations as plenary 
representatives of the employees in all their re- 
lations with the compamy is out of harmony with 
the situation as it existed on March 3, and for that 
matter sometime anterior thereto. It has already 
been pointed out, and in my opinion satisfactorily 
demonstrated that if any such purpose had ever 
existed on the part of the defendants, or the 
Brotherhoods they represented, it had undoubt- 
edly been abandoned before March 2d. The 
ultimatum asked for and delivered to the presi- 
dent of the railroad company on that day, con- 
tained no such requirement. Nothing was then 
insisted upon, but increase of wages and certain 
changes in working rules, and I may here prop- 
erly remark that the proof shows that the only 
substantial matter of difference between complain- 
ant and its employees, at least after February 18, 
1903. was whether the wages and rules already 
established, or conceded to be easily agreed upon 
for service west of the Mississippi river, should be 
applicable to service on lines east of that river. 
Such being the facts and circumstances of the case, 
the question of recognition of the Brotherhoods 
and unionizing the roads had been on and prior 
to March 2, eliminated from consideration. Is it 
probable that the controlling spirits of the move- 
ment would have made, not only the self-con- 
demnatory, but the unquestionably false state- 
ments, attributed to them by the affidavits in 
question? I think not. 

It isnot deemed necessary to analyze or speci 
fically refer to any of the other affidavits relied 
upon by complainant. They differ in detail some- 
what from that already considered, but in sub- 
stance are quite like it, so that the same general 
observations as have just been made are pertinent 
to them. Not only so, but each of the defendants 
charged with making the damaging admissions 
alluded to, unevasively deny the same and present 
aflidavits of others corroborating in material re- 
spects their denials. They not only deny the 
alleged statements but affirm again that which is 
found in their sworn answer, that the intention or 
purpose attributed to them, by the affiants never 
existed in fact, and does not now exist. Such being 
the case the affidavits in question are so far dis- 
credited as to be unsatisfactory and unreliable as 
a basis for the temporary relief now sought. 

It is argued that the two telegraphic dis- 
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patches sent on March 2, 1903, by the defendants, 
Hannahan and Lee, as Grand Masters of their re- 
spective Brotherhoods to O. D. Ashley, as Chair- 
man of the Board of Directors of the Wabash 
Railroad Company, and to George Gould, as 
President of the Missouri Pacitic Railroad Com- 
pany, contained subtle threats to boycott at least 
the Missouri Pacific Railroad, inj the event the 
demands of the .workmen were not complied 
with. 

These dispatches (both being the same), are in 
the following language: 

“On account of the refusal of President Ram- 
sey, of the Wabash, to meet the demands of the 
members of the Brotherhood of Railroad Train- 
men and Brotherhood of Locomotive Firemen in 
the matter of working rulés and wages, we here- 
by notify you that unless Mr. Ramsey receded 
from his position by noon, Tuesday, March 3, 
these men will leave the service of the company 
in a body. We have only asked exactly the same 
rules and rates already granted by the other 
Gould lines. You can reach us at Laclede Hotel, 
this city.” 

I fail to discern in the language of these dis- 
patches any evidence of ulterior or sinister pur- 
pose. They appear to me to be the usual and or- 
dinary attempt to appeal to all available influence 
and power to accomplish a desired purpose. 

In this connection it is observed that in this 
last and final appeal to what was probably sup- 
posed by the defendants to be powers behind the 
throne, the defendants submitted no other claims 
or demands, except those relating to ‘‘working 
rules and wages.” 

Other facts and arguments have been urged 
upon the attention of the court by able counsel 
representing both sides of this controversy, all of 
which have received careful consideration by the 
court, but the principles already laid down, the 
observations made and conclusions reached are 
not materially affected by them. They will, 
therefore, not be specifically adverted to. 

It remains that this court would not interfere 
with the exercise of the right on the part of com- 
plainant’s employees, who are members of the 
Brotherhoods in question, of quitting the service 
of complainant in a body, by restraining the de- 
fendants, who are ofticers of the Brotherhood, 
from exercising the functions of their oftice pre- 
requisite thereto, and that,at the present time, 
there is no reason shown for an injunction re- 
straining the defendants from interfering with 
interstate commerce, or the mail service of the 
United States. 

The categorical and unevasive denial, both in 
sworn answer and separate aftidavits by each of 
the defendants of any conspiracy, intent or pur- 
pose like that charged in the bill of complaint, 
and the apparently candid and ingenious avowal 
of no such intention or purpose in the future, to- 
gether with the appeal made to the honorable 
record of the Brotherhoods in question in connec- 
tion with labor disturbances in the past and to 





their professed belief in accomplishing their pur- 
poses by peaceful and lawful means, only induce 
this court to believe and contidently expect that 
whatever measure may be adopted in the present 
emergency, no coercive, violent or other unlawful 
means will be resorted to by the defendants or 
any one acting for them or under their direction, 
to accomplish their purposes; nevertheless this 
court will be in session and retain jurisdiction of 
this cause, if desired, so that in the event of an 

molestation of or interference with interstate 
commerce or the mail service, all its lawful pow- 
ers may be invoked to restrain the same, with the 
confident assurance that they will be fearlessly 
and effectively exercised. 

I cannot conclude this opinion without ex- 
pressing the sincere wish of the court, that if the 
parties are unable to adjust their differences by 
such mutual concessions as are necessary to that 
end, the offer made in open court by defendants’ 
counselto submit the questions in dispute to the 
board of arbitration provided for by the Act of 
Congress of 1896, will be speedily accepted and 
another instance of rational and intelligent ad- 
justment of a business difficulty be exhibited to 
an expectant public. 

The motion for preliminary injunction is de- 
nied, and the ad interim restraining order here- 
tofore made is vacated. 


Nove.—Right to Enjoin Strikes on the Ground o7 
Interference with Interstate Commerce.—The court in 
the principal ease fails to discuss at all adequately the 
question stated as the subject of this annotation, 
although in the pleadings and brief of the plaintiff 
that question was involved in its main contention. 

Although, at common law and in the earlier decis- 
ions, both of this country and of England, a combina- 
tion of employees especially for the purpose of strik- 
ing was held to be an illegal conspiracy, the law 
to-day is otherwise, the weight of authority holding 
that employees have the right to combin®, and by law- 
ful means to enforce legitimate demands upon their 
employer. How far employees or labor unions can 
go in this direction is not so well settled as the court 
seems to infer in the principal case as many authorities 
not cited in the opinion show a tendency to recognize 
the illegal and tyrannical nature of such combinations 
under'some circumstances. We do not care, how- 
ever, to discuss this broad but interesting phase of 
this great question, but to confine our discussion to a 
determination of just how far these organizations can 
go in their interference of interstate commerce. 

In the excellent work by Mr. Beach on Monopolies 
and Industrial rusts, Sec. 110, the learned author re- 
marks: ‘“Construing several clauses of the interstate 
commerce law with Section 5440 of the Revised Stat- 
utes, it follows that a combination of persons, without 
regard to their occupation, which will have the effect 
to defeat the provisions of the interstate commerce 
law, inhibiting discrimination in the transportation of 
freight and passengers, and further to restrain the 
trade and commerce of the country, will be obnoxious 
to the penalties therein prescribed.”’ In support of 
this statement the learned author cites the case of 
Waterhouse vy. Comer, 55 Fed. Rep. 149. In this case 
rule 12 of the association of locomotive engineers, 
styled the Brotherhood of Locomotive Engineers, 
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which provides “that when an issue has been sus- 
tained by the grand chief (against any railroad) it 
shall be recognized as a violation of obligations if a 
member of the Brotherhood of Locomotive Engineers 
who may be employed on a railroad run in connection 
with or adjacent to said read, to handle the property 
belonging to said railroad or system in any way that 
may benefit said company with which the Brother- 
hood of Locomotive Engineers are at issue, until the 
grievances or issues or differences of any nature or 
kind has been amicably settled,”—was held to be an 
agreement plainly in restraint of trade or commerce, 
and violative of section 1 of the Act of Congress of 
July 2, 1890, known as the Sherman Anti-Trust Act, 
providing that ‘‘every contract, combination in the 
form of trust or otherwise, or conspiracy in restraint 
of trade or commerce among the several states, or 
nations, is hereby declared to be illegal.’? The court 
in this case uses very strong language in defining the 
relation of labor unions to interstate commerce, 
stronger we believe than appears in any other opinion 
that has come to our notice. The court said: 

“Tt is true that in any conceivable strike upon the 
transportation lines of this country, there will be in- 
terference with and restraint of interstate commerce. 
This will be true also of strikes upon telegraph lines. 
In the presence of these statutes which we have re- 
cited, and in view of the intimate interchange of com- 
modities between people of several states of the 
Union, it will be practically impossibly hereafter for 
a body of men to combine to hinder and delay the 
work of the transportation company without becom- 
ing amendable to the provisions of these statutes. It 
therefore follows that a strike or a boycott, if it was 
ever effective, can be so no longer. Organized labor, 
when injustice has been done or threatened to its 
membership, will find its useful and valuable mission 
in presenting to the courts of the country a strong 
and resolute protest and a petition for redress against 
unlawful trusts and combinations which do unlawful 
wrong to it.” 

So also has it been held that a combination of loco- 
motive engineers, the object of which is to obtain 
ends by interfering with the transportation of inter- 
state commerce, is a conspiracy. Toledo, etc., R. R. 
Co. v. Pennsylvania Co., 54 Fed. Rep. 730. This case 
is quite an important one. It holds that the action of 
a labor union in endeavoring to induce and pro- 
cure the officers of a common carrier corporation 
subject to the provisions of the interstate commerce 
act, and its locomotive engineers, to refuse to receive, 
handle and haul interstate freight from another like 
common ¢carrier in order to injure the latter, is acom- 
bination or conspiracy to commit the misdemeanor de- 
scribed by section 10 of the interstate commerce act, 
and, if any person engaged in it does an act in fur- 
therance thereof, all combining for the purpose are 
guilty of criminal conspiracy. So also a court may re- 
strain even the calling of such a strike. Thus, in the 
case we have just mentioned, it was held that an in- 
junction might issue against the officers of the unioh 
to restrain them from giving the order or signal that 
will result in what is called a “sympathetic” strike. Or 
as this case also holds, if such officers have already 
issued such an order, the court may by mandatory in- 
junction compel them to rescind the same. In this 
case the root of the whole difficulty lay in the observ- 
ance by the labor union of rule 12, which is the same 
as that which was condemned in the case of Water- 
house vy. Comer, which we have already noticed. This 
case, however, distinguishes between “strikes” and 





“boycotts,” holding the former legal, but the latter 
illegal. 

Sone, therefore, be held as a general rule that un- 
der the interstate commerce act (U. S. Stat. 379), and 
the amendments thereto, providing that it shall be 
unlawful for persons to combine or conspire to hinder 
or obstruct commerce, and that connecting lines shall 
not refuse to transfer or handle cars, a combination 
or conspiracy to hinder, obstruct or interfere with the 
business or management of any such railroad com- 
pany, by threats or coercion of any character, will be 
enjoined. United States v. Amalgamated Council, 54 
Fed. Rep. 994, 26 L. R. A. 158, affirmed, 157 Fed. Rep. 
85; Re Debs, 158 U. S. 564; Southern California R. R. 
v. Rutherford, 62 Fed. Rep. 796; United States v. El- 
liott, 62 Fed. Rep. 801; Chicago, etc., R. R. v. Rail- 
road, 34 Fed. Rep. 481; United States v. Agler, 62 Fed. 
Rep. 824. 

The case of Re Debs, 158 U. 8. 725, when stripped of 
all surplusage will be found to hold squarely against 
the position taken by the courts in the principal case. 
In the Debs case, the injunction which was sustained 
by the supreme court prevented even the calling ofa 
strike calculated to interfere with interstate com- 
merce, which the court in the principal case holds 
cannot be done. This was a case very much like the 
principal one in one respect that the conspiracy to strike 
did not originate in an agreement of the employees of 
the complainant road themselves, but by officers and 
committees of the whole brotherhood ordering them 
to strike, independent of their desires in the matter. 
The injunction in the Debs case was granted against 
the officers of the American Railway Union, and all 
persons combining with them, to desist and refrain 
from hindering, obstructing, or stopping any of the 
business of certain railroads as common carriers of 
passengers, freight, or mails; and from compelling or 
inducing by threats, persuasive force, or violence, any 
of the employees to refuse or fail to perform any of 
their duties as employees in any of the roads engaged 
in interstate commerce, and from ordering, directing, 
aiding or abetting any person to commit any of said 
acts. The United States Court sustained this injunc- 
tion. See,.also, as sustaining this position, Thomas 
v. R. R., 62 Fed. Rep. 803; United States v. Patterson, 
55 Fed. Rep. 605. Contra: Arthur v. Oakes, 63 Fed. 
Rep. 310. 
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HAWLEY AND MCGREGOR ON REAL PROPERTY. 

One of the most enjoyable books for review that 
have been before us for some time is a comparatively 
compact little work on real property edited conjointly 
by John G. Hawley and Malcolm McGregor. This 
work is in a measure, as thelauthors say, ‘“‘an innova- 
tion.” Existing works on the law of real property 
have given more space to law which is obsolete, ex- 
cept when resurrected for the purpose of quizzing a 
student, and much less often than this volume to those 
branches of the law of real property which are con- 
stantly the subject of discussion before courts of last 
resort at the present time. The work, therefore, 
should be especially attractive to the general practi- 
tioner in search for some light on some modern ques- 
tion of real property, as a most accessible and con- 
venient reference. It is rather discouraging to the 
practical lawyer to be compelled to dig his way 
through the dust of centuries before he can find out 
what the law is to-day. But, however valuable this 
work may be to the lawyer it is of still greater value 
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to the law student, who with uncertain tread is just 
beginning to see his way through some of the labyrin- 
thian mysteries of the law. To him this work can be 
likened( to ‘‘pursue” our metaphor) to a great clear- 
ing in a jungle of perplexities where he can 
find the exact trend of the law without being bafiled 
and hindered with the undergrowth of centuries. As 
a special mark of merit we call attention to the use of 
black type headings to each section stating in terse 
and accurate pbraseology the proposition sought to 
be elaborated therein. We unhesitatingly recommend 
this work especially for the usc of law students. 
Bound in one volume of 609 pages and published by 
the Sprague Publishing | Co., Detroit, Mich. 





HUMOR OF THE LAW. 


“Are you aware of any mitigating circumstances in 
your case?” asked a magistrate of a negro convicted 
of stealing a coat. 

“Yes, sah; lots ob ’em. Ef I had time, jedge, I 
could talk to you for a week on dat subject.” 

“If you know of any mitigating circumstance, please 
state it.” 

“Yes, sah; I’ll tell you ob one right now, sah. How 
easy would it have been for me to bring my family 
inter disgrace and misery, sah. I jess remained single. 
I nebber married, sah. Anudder mitigatin, cireum- 
stance am’— - 

“Officer, remove the prisoner.” 





The late Thomas B. Reed was a great lover ofa 
good story, and no one enjoyed telling one better than 
he. He was very fond of relating the following one 
on himself and always seemed to delight in it as much 
as his hearers. 

When he applied for admission to the bar, he was 
examined as to his qualifications by the judge of the 
county court alone. After answering a number of 
questions in a satisfactory manner, he was asked by 
the judge whether the legal tender act, which had 
just been passed by congress, was, in his opinion, con- 
stitutional. Young Reed had never given the matter 
any consideration, but, being unwilling to display his 
ignorance, replied confidently that it was. 

“Well, I will admit you to the bar,” said the judge. 
“T examined another young man this morning, and 
asked him the same question. He replied that it was 
not constitutional, I admitted him, too. I am always 
glad to admit young gentlemen to the bar who can 
answer such grave constitutional questions off hand.”’ 





BOOKS RECEIVED. 





Collier on Bankruptey, Fourth Edition. The Law 
and Practice in Bankruptey under the National 
Bankruptcy Act of 1898, as Amended by the Act of 
February 5, 1903. By William H. Hotchkiss, Referee 
in Bankruptcy at Buffalo, N. Y., and Lecturer on 
the Law of Bankruptcy in the Buffalo Law School. 
Albany, N. Y., Matthew Bender. 1903, Sheep, 
Price $6.30. Review will follow. 

John Marshall. Life, Character and Judicial Serv- 
ices,as Portrayed in the Centenary and Memorial 
Addresses and Proceedings Throughout the United 
States on Marshall Day, 1901, and inthe Classic 
Orations of Binney, Story, Phelps, Waite and 
Rawle. Compiled and Edited with an Introduc- 
tion by John F. Dillon, Itlustrated with Portraits 
and Fac-simile. In three volumes.‘ Chicago, Cal- 
laghan & Company, 1903. Price $9.00. Review will 
follow. 
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1. ADMIRALTY — Death of Party. — Exigency presented 
by death of Rear Admiral Sampson, pending proceedings 
on appeal in a prize case, held met by the substitution of 
Rear Admiral Taylor.—United States v. Sampson, U. 8.8 
C., 23 Sup. Ct. Rep. 216. 

2. ADVERSE POSSESSION — Tax Deed. — The good faitq 
necessary to enable a claimant in possession under a tax 
title to plead the prescription of 10 years is that he shall 
not have required the property mala fide.—Muller v. Maz- 
erat, La., 38 So. Rep. 104. 

3. ANIMALS — Dogs. — Where plaintitt went on defend- 
ant’s premises for an innocent purpose, she was not 
engaged in an unlawful act, within Ky. St. § 68, so as to 
preclude her from recovery for injuries inflicted by de- 
fendant’s vicious dog while so engaged. — Dillehay v 
Hickey, Ky., 718. W. Rep. 1. 

4. APPEAL — Leave to Plead.—On an appeal from an 
order sustaining a demurrer to a partial defense, it must 
be assumed that leave to plead was first obtained. — 
Gabay v. Doane, 79 N. Y. Supp. 312. 

5. APPEAL AND ERROR— Copy of Bond. — Where, on 
an appeal by defendants from a judgment recovered by 
plaintiff in a suit on a liquor bond, a copy of the bond is 
not inserted in the statement of facts, the judgment will 
be reversed.—Bowden Vv. Davis, Tex., 71 8. W. Rep. 47. 


6. APPEAL AND ERROR—Instructions.—A judgment will 
not be reversed on appeal because of the refusal of in- 
structions requested, where the record does not contain 
the entire charge given.—Northern Pac. Ry. Co. v. Tynan 

1,8. C. C. of App., Ninth Circuit, 119 Fed. Rep. 288. 

7. APPEAL AND ERROR — Mortgage Notes.—A note con- 
taining aclause waiving all defenses on the ground 0 
any extension of the time of payment, held not negotia- 
ble.—Evans v. Odem, Ind., 65 N. E. Rep. 755. 

8. APPEAL AND ERROR — Review. — An exception “to 
each of your honor’s refusals to charge my several re 
quests” was not sufficiently definite and specific to war- 
rant review on appeal.—Benedict v. Deshel, 79 N. Y. Supp 
205. 

9. APPEAL AND ERROR — Statement of Facts.—In a civi| 
case, where a statement of facts is required, the formal 
statement, signed by the judge, or by the parties or their 
counsel, may be waived by consent, or acquiescence.— 
Bernhardt vy. Curtis, La., 33 So. Rep. 125. 


10. APPEAL AND ERROR — Suspension of Decree. — The 
perfecting of an appeal from decree in equity, and filing 
and approval of a supersedeas bond, suspend such decree. 
—Riley Bros. Co. v. Melia, Neb., 92 N. W. Rep. 913. 













11. ARBITRATION AND AWARD — Condition in Bill of 
Sale. — Provision in a bill of sale for arbitration held not 
to make an award of arbitrators acondition precedent 
to a right of action. — Dickson Mfg. Co. v. American Lo - 
comotive Co., U S. 0. C., M. D, Pa., 119 Fed. Rep. 488. 
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12. ARREST— Jurisdiction. — A person under arrest, re- 
moved for safe-keeping from the jail of the parish where 
the crime was committed to that in another parish, is 
still under the jurisdiction of the judge and sheriff of the 
former parish.—State v. Gray, La., 33 So. Rep. 108. 

13. ARREST — Without Warrant. — Under Code, § 5196, 
where an officer arrests without warrant one who has 
in fact committed the offense charged, the reasonable- 
ness of the information on which he acted is immaterial. 
—State v. Phillips, lowa, 92 N. W. Rep. 876. 

14. ASSIGNMENTS — Contract of Employment. — An in- 
strument executed by a corporation held to operate as 
an equitable assignment to its agent of a designated per 
cent on the sums realized from sales made by the agent. 
—Leupold v. Weeks, Md., 53 Atl. Rep. 937. 

15. ASSIGNMENT FOR BENEFIT OF CREDITORS — Trust 
Deed. — Where a trust deed for benefit of creditors con- 
tained no provision for the care of the property after the 
time limited for the trust, it cannot be held to terminate 
on the expiration of such time.—Shirk v. Trundle, Md., 53 
Atl. Rep. 928. 

16. ATTACHMENT—Damages.—In an action for wrongful 
attachment, it was not error to allow defendant to testify 
as to the value of the attached goods; he having shown 
himself qualified to so testify.—Cline v. Hackbarth, Tex., 
71 8S. W. Rep. 48. 

17. ATTACHMENT—Property Subject.—The interest of a 
cestui que trust is not the subject of attachment.—Fiske v. 
Parke, 79 N. Y. Supp. 327. 

18. ATTORNEY AND CLIENT — Unconscionable Fee. — 
Agreement between attorney and client for an attorney’s 
fee of 50 per cent of the recovery held unconscionable.— 
In re Fitzsimons, 79 N. Y. Supp. 194. 

19. BANKRUPTCY—Action by Trustee.—Where a trustee 
in bankruptcy resorts to the state courts to recover prop- 
erty of a bankrupt fraudulently conveyed, he is entitled 
to all the relief that would be afforded to any other 
party.—Sheldon v. Parker, Neb., 92 N. W. Rep. 923. 

20. BANKRUPTCY — Concealment of Property.—A bank- 
rupt held properly refused a discharge on the ground 
that he knowingly and fraudulently concealed property 
from his trustee in failing to schedule land the title to 
which stood in the name of his son, but which wasac- 
quired with inoney of the bankrupt and occupied by him 
under such circumstances as to establish the fact that 
the son held the title in trust for him. — Hudson v. Mer- 
cantile Nat. Bank, U. 8. C. ©. of App., 119 Fed. Rep. 346. 

21. BANKRUPTCY—Discharge. — If a bankrupt willfully 
and fraudulently conceals any of his property from the 
trustee, he is not entitled to a discharge. — Jn re Leslie, 
U.S. D. C., N. D. N. Y., 119 Fed. Rep. 406. 

22. BANKRUPTCY — Excluded Testimony.—Under gen- 
eral orders in bankruptcy No. 37, held the duty ofa 
referee in bankruptcy to take down all excluded testi- 
money and make the same a part of the record.—Jn re 
Lipset, U. 8. D. C.,8. D. N. Y., 119 Fed. Rep. 379. 

23. BANKRUPTCY — Exemptions. — A bankrupt may 
claim his exemptions, allowed by the laws of Georgia, 
from the proceeds of property which he had assigned 
for the benefit of creditors, but which, after the bank- 
ruptcy, was turned over to his trustee as a part of his 
estate. — Bashinski v. Talbott, U. 8. C. C. of App., Fifth 
Circuit, 119 Fed. Rep. 337. 

24. BANKRUPTCY—Liability of Stockholders.—Creditors 
of an insolvent New Jersey corporation, claiming causes 
of action against stockholders by virtue of Laws N. J. 
1896, ch. 185, §§ 21, 48, 49, held entitled to reduce their 
claims against the corporation to judgments. — Jn re 
Remington Automobile & Motor Co., U. 8.D.0.,N.D 
N. Y., 119 Fed. Rep. 441. 

25. BANKRUPTCY — Pseference.—Under Bank. Act. § 60, 
80 Stat. 562 (U. S. Comp. St. 1901, p. 3445), an intent on the 
part of an insolvent to give a preference held necessary 
in order to create one. — Benedict v. Deshel, 79 N. Y. 
Supp. 205. ‘ 

26. BANKRUPTCY — Preferencial Transfer. — Creditor, 
taking conveyance with knowledge of intent of grantor 





to defraud creditors, loses the whole consideration paid 
on bankruptcy of grantor within four months.—Johnson 
v. Cohn, 79 N. Y. Supp. 189. 

27. BANKRUPTCY—Provable Claims.—The facts that the 
cashier of a national bank was prosecuted and convicted 
of a misapplication of the bank’s funds in discounting a 
large amount of comparatively worthless notes for a 
customer, and that the bank’s receiver sued for and 
recovered the penalty in the cashier’s bond, do not affect 
the validity of the notes nor the bank’s ownership there- 
of; and the receiver may prove the same in bankruptcy 
against the estate of an indorser.—/n re Edson, U. 8. D 
C., D. Ver., 119 Fed, Rep. 487. ; 

28. BANKRUPTCY — Seat in Stock Exchange.—A seat in 
stock exchange having a considerable value held not 
exempt under the bankruptcy act, though exempt by de- 
cisioa of a state court on definitions of property.—Page 
v. Edmunds, U. 8S. 8. C., 28 Sup. Ct. Rep. 200. 

29. BANKRUPTCY — State Involving Law. — Code Pub. 
Gen. Laws, art. 47, § 22, as amended by-Laws 1896, ch. 446, 
and Code Pub. Gen. Laws, 47, § 23, relating to insolvency 
proceedings, held not superseded by Bankr. Act 1898, U. 
S. Comp. St. 1901, p. 3418, as to involuntary insolvency 
proceedings taken against a farmer.—Old Town Bank v. 
McCormack, Md., 58 Atl. Rep. 934. 

30. COMMERCE — Delivery Agent.— Tax on delivery 
agent for nonresident manufacturer held invalid, as an 
attempt to regulate interstate commerce. — Caldwell v. 
State of North Carelina, U.S. 8. C., 23Sup. Ct. Rep. 229. 


31. COMMERCE — Fixing Rates.—Railroad commission 
of Arkansas cannot, without violating the commerce 
clause of the federal constitution, fix rates for continuous 
transportation of goods between two points within the 
state, where a large part of the route is through Indian 
Territory.—Hanley v. Kansas City S. Ry. Co., U. 8. 8. C., 
23 Sup. Ct Rep. 214. 

32. COMMERCE — License of Telegraph Poles. — Ordi- 
nance imposing license fee on telegraph poles and wires 
n a city held not obnoxious to the interstate commerce 
clause of the constitution. — Western Union Tel. Co. v. 
Borough of New Hope, U. 8. 8. C., 23 Sup. Ct. Rep. 204. 


33. CONSTITUTIONAL LAw—Beer Inspection.—The beer 
inspection law Rev. St. 1899, ch. 117, art. 4, providing for 
the payment of inspection fees by the manufacturers of 
beer for use inside the state, is in violation of Const. U. 
S. Amend. 14. —Anheuser-Busch Brewing Ass’n v. Eby, 
Mo., 71S. W. Rep. 52. 

34. CONSTITUTIONAL LAW — Olass Legislation., — Acts 
1901, ch. 133, providing terms on which saleg in bulk of 
merchandise may be made, held not void as class legis- 
lation.—Neas v. Borches, Tenn., 71 8. W. Rep. 50. 

35. CONSTITUTIONAL LAW — Due Process. — Code, art. 
81, § 144, held not invalid as taking property without due 
process of law, for failing to provide the giving of a 


‘notice of the assessment of corporate stock to the owner 


thereof.—Corry v. City of Baltimore, Md., 53 Atl. Rep. 942. 


36. CONSTITUTIONAL LAw—Process Due.—Landowners 
who are assessed for benefits under the drainage law are 
not deprived of their property without due process of 
law by the issuance of interest-bearing bonds to defray 
the cost of constructing drains, and the postponement of 
their assessments and divisiong thereof into us many 
parts as the bonds have years to run, as authorized by 
Rev. Code, § 1474.—Erickson v. Cass County, N. Dak., 92 
N. W. Rep. 841. 

87. CONSTITUTIONAL LAw— Due Process.—Service of 
order to show cause in contempt on attorney for defend- 
ant held void, as not due process of law.—Goldie v. 
Goldie, 79 N. Y. Supp. 268. 

38. CONSTITUTIONAL Law — Riparian Owners. — No 
vested rights of owners of land adjacent to a tidal stream 
held disturbed by Act, Ala. Jan. 31, 1867, granting the city 
of Mobile certain rights as to such stream. — Mobile 
Transp. Co. v. City of Mobile, U. 8. 8. C., 23 Sup. Ot. Rep. 
170. 

39. OONSTITUTIONAL LAw—Sales of Stock in Margins.— 
Const. Cal. art 4, § 26, avoiding all contracts for sales of 
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stock on margins, held not an unconstitutional interfer- 
ence with the right of contract.—Otis v. Parker, U.S.S. C., 
23 Sup. Ct. Rep. 168. 

40. CONSTITUTIONAL LAW — Separate Schools. — The 
operation of Pol. Code Cal. § 1662, providing for the 
segregation of Chinese children in separate schools, 
held not in violation of Const. U. 8S. Amend. 14.—Wong 
Him v. Callahan, U. S. C. C., N. D. Cal., 119 Fed. Rep. 381. 

41. CONSTITUTIONAL LAW— Statutes.— The courts will 
not inquire into the constitutionality ofa statute at the 
instance of persons not affected thereby. — Turnquist v. 
Cass County Drain Comrs., N. Dak., 92 N. W. Rep. 852. 

42. CONTRACTS — Consideration. — Where a party to a 
coptract supposes that the thing he contracts for and 
prom ses to pay for will be beneficial to him, he cannot 
avoid his promise on the strength of a subsequent dis- 
covery that it was really nonessential or of no value.— 
Casserleigh v. Wood, U. 8. C. C. of App., Eighth Circuit, 
119 Fed. Rep. 308. ‘ 

43, CoONTRACTS—Constructiou. — A contractor having 
followed the specifications without the desired result, 
on being ordered to reconstruct, held entitled to recover 
therefor.—Dwyer v. City of New York, 79 N. Y. Supp. 17. 

44. CONTRACTS—Failure to Complete.—In an action on 
a building contract, provided that the building should be 
completed by a certain time, the fact that it was not so 
completed was no defense, when it appeared that the 
delay was caused by the fault of the owner.—Ocorr & 
Rugg Co. v. City of Little Falls, 79 N. Y. Supp. 251. 

45. CONTRACTS—Foreign Corporation. — Obligation of 
contract calling for the transaetion of business within 
the state by a foreign corporation, which has not filed a 
copy of its charter with the secretary of state, held not 
impaired by Rev. St. Wis. 1898, §§ 1770b, 4978, making such 
contracts void on the corporation’s part.—Diamond Glue 
Co. v. United States Glue Co., U. 8. S. C., 23 Sup. Ct. Rep. 
206. 

46. CONTRACTS — Hlegality of Consideration. — A con- 
tract may be sustained and enforced, although an ex- 
ecutory agreement which formed a part of the consider- 
ation therefor was void, where a further consideration 
has been paid and accepted. — Washington Irr. Co. v. 
Krutz, U. 8.C.C. of App., Ninth Circuit, 119 Fed. Rep. 
279. 

47. COPYRIGHTS— Telegraphic Quotations. — Market 
quotations, gathered and transmitted by a telegraph 
company, and printed ona tape by tickers in the office 
of its customers, are not copyrightable as literary prop- 
erty—National Tel. News. Co. v. Western Union Tel. Uo., 
U. 8. C. C. of App., Seventh Circuit, 119 Fed. Rep. 294. 

48. CORPORATIONS—Demand on Directors. — A stock- 
holder cannot sue the corporation and its officers, to re- 
strain it from paying certain taxes, where there has been 
no application tothe officers to relieve the corporation 
from the burden of the taxes.—Stewart v. Washington & 
A. 8. 8. Co., U. 8. S. C., 23 Sup. Ct. Rep. 161. 

49. CORPORATIONS—Merger.—Where a street railroad 
is merged into another, the latter assuming the former’s 
indebtedness, the merged corporation becomes extinct, 
except as to obligations of creditors previously existing. 
—City of New York v. Sixth Ave. R. Co.,79 N. Y. Supp. 319. 

50. CORPORATIONS — Ultra Vires.— A foreign corpora- 
tion, with right under its charter not sanctioned by the 
laws of the state, will not be prevented from doinga 
legitimate business under that portion of its charter 
which conforms to the state laws. — State v. New Or- 
leans Warehouse Co., La., 34 So. Rep. #!. 

51. Costs—Foreclosure Suit. — Where, ina foreclosure 
suit, a tenant of the mortgagors was joined as defendant, 
and disclaimed, and the mortgagors did not appear, the 
tenant was not entitled to costs against his codefendants. 
—Halpin v. Donovan, Mich., 92 N. W. Rep. 782. 

52. COUNTIES — Taxpayers. — Any interested taxpayer 
held entitled to sue to prohibit the negotiations of void 
bonds issued by county commissioners in paymentof , 
road construction.—Board of Comrs. of Owen County v. 





Spangler, Ind., 65 N. E. Rep. 743. 


53. CouRTS—Federal Question.— A judgment of a state 
court upholding a statute claimed to violate the federal 
constitution held not reviewable in the Supreme Court 
of the United States where the state court declined to 
pass onthe federal question. — Layton v. State of Mis- 
souri, U. 8. 8. C., 23 Sup. Ct. Rep. 137. ; 

54. CouRTS—Full Faith and Credit.—Decision of state 
court that a statute of another state is inapplicable held 
not a decision denying full faith and credit to such stat- 
ute.—Johnson v. New York Life Ins. Co., U. 8. 8. C., 23 
Sup. Ct. Rep. 194. 

55. COVENANTS—Eviction. — There must be an eviction 
before there is a right of action on a covenant of war- 
ranty.—Boulden v. Wood, Md., 53 Atl. Rep. 911. 


56. CRIMINAL LAw—Certiorari.—Writs of certiorari and 
prohibition, under the supervisory jurisdiction of the 
court, may be issued after an appeal has been aban- 
doned.—State v. Pettigrew, La., 33 So. Rep. 110. 

57. CRIMINAL Law —Change of Venue.—On change of 
venue, until the prisoner has been transferred, the court 
granting thechange can reopen the proceedings.— State 
v. Gray, La., 33 So. Rep. 108. 

58. CRIMINAL LAW — Refusal to Appear Before Grand 
Jury.—The fact that one accused of murder declined to 
go before the grand jury could not be used against him. 
—Rogers v. State, Tex., 70S. W. Rep. 18. 

59. CRIMINAL TRIAL—Character of Defendant.—Argu - 
ment of district attorney that defendant’s reputation 
for peacefulness should be presumed to be bad, from his 
failure to prove it to be good, held erroneous.—Cline v. 
State, Tex., 71S. W. Rep. 23. 

60. CRIMINAL TRIAL—Insanity.—The defense of insanity 
on a trial for murder is a legal defense, and an instruc- 
tion that it is viewed with disfavor, and placing it under 
the ban of disapproval by the court, is error. — State v. 
Barry, N. Dak., 92 N. W. Rep. 809. 


61. CRIMINAL TRIAL—Questions of Fact.— In a trial for 
afelony, the judge has no power to determine any of 
the questions of fact involved in the issue; that power 
belonging exclusively to the jury.— Goldsberry v. State, 
Neb.,92 N. W. Rep. 906. 

62. CUSTOMS DUTIES—Sugar.— Russian laws regulating 
production and exportation of sugar held to allow 
bounty of such exportation which, under Act Cong. July 
24, 1897 [U. S. Comp. St. 1901, p. 1625], subjects such sugar 
on its importation to an additional duty. — Downs v. 
United States, U. 8. 8. C., 23 Sup. Ct. Rep. 222. 

63. DAMAGES — Amount.— Where the court of claims 
found that claimant’s crop was destroyed, but the dam- 
ages awarded were lower than the lowest estimate 
shown bythe evidence, and the court did not view the 
premises, the judgment was erroneous, because without 
foundation in the evidence.— Dibble v. State, 79 N. Y. 
Supp. 78. 

64. DEATH—Damages.—The complaint, in an action for 
wrongful death under a statute which authorizes the jury 
to give such damages, pecuniary and exemplary, as they 
shall deem fair and just, need not allege what part, or 
whether any, of the damages prayed for are claimed as 
exemplary.—Peers v. Nevada Power, Light & Water Co., 
U.S. 0. C., D. Nev., 119 Fed. Rep. 400. 

65. DEEDS—Fraud. — Unless grantee in a deed makes 
statements inducing mistake on the part of the grantor, 
or with knowledge of such mistake keeps silent, he is 
not guilty of fraud, authorizing cancellation. — Stewart 
v. Dunn, 79 N. Y. Supp. 123. 

66. DESCENT AND DISTRIBUTION—Disguised Donations. 
—The ancestor’s intention to give an extra portion toan 
heir must be indicated in an unequivocal manner, and 
will not be presumed from the fact that the donations 
were made under the guise of contracts of sale.—Clark v. 
Hedden, La., 33 So. Rep. 116. 

67. DOMICILE—Change of Venue. — On application for 
change of venue under Code, § 3501, statements of a de- 
fendant as to his intention in leaving his usual place of 
residence, and other, facts in reference_thereto, are not 
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conclusive as to his residence.—Ida County Sav. Bank v. 
Seidensticker, lowa, 92 N. W. Rep. 862. 

6S. DRAINS—Drainage Act. — No form of notice being 
prescribed by the drainage law, that the form of notice 
provided by the board contains more details than was 
necessary is no ground for complaint.—Erickson v. Cass 
County, N. Dak., 92N. W. Rep. 841. 

69. DRAINS—Estoppel.—Where a board of drain com- 
missioners duly acquired jurisdiction to construct a drain, 
and there was no allegation of fraud, the determination 
of the board as to the benefits is conclusive.—Turnquist 
v. Cass County Drain Comrs., N. Dak ,92N. W. Rep. 852. 

70. ELECTION OF REMEDIES — Contract to Repair. — 
Where a landlord agreed to repair, but failed to do so, 
the tenant may sue on the contract, or in case for neg- 
lect of duty.—Thompson v. Clemens, Md., 53 Atl. Rep. 
919. 

71. EMINENT DOMAIN — Abuttipng Owner’s Rights. — 
Where an abutting owner’s rights in the street have not 
been acquired by a railroad company, he is entitled to en- 
join it from constructing its road in the street.—Paige v. 
Schenectady Ry. Co., 79 N. Y. Supp. 266. 

72. Equitry—Foreclosure. — Laches cannot usually be 
charged for failing to enforce an equitable lien, if suit is 
brought within the time allowed by limitations for a cor- 
responding action at law.— Michigan Trust Co. v. City of 
Red Cloud, Neb., 92 N. W. Rep. 900. 

73. Equity — Sufficiency of Bill.— A bill praying that 
complainant be adjudged the owner of certain land, 
that writings under which defendants claimed the same 
be cancelled, and fora writ of possession, held netto 
state facts constituting a cause of action for reliefin 
equity.— Bent v. Hall, U. S.C. C. of App., Fifth Circuit, 
119 Fed. Rep. 342. 

74. EVIDENCE—Character.—In a civil action by an em- 
ployee to recover from aclerk in his store for moneys 
received by him from customers and appropriated to his 
own use, testimony as to the good character of such clerk 
is inadmissible.—Adams v. Elseffer, Mich., 92N. W. Rep. 
772. 

75. EXECUTORS AND ADMINISTRATORS — Accounting.— 
A coexecutor held out required to appeal from an ex 
parte order settling the accounts on petition of his co- 
executors, but entitled to petition the orphans’ court to 
set such order aside. — Yakel v. Yakel, Md., 53 Atl. Rep. 
914. 

76. EXECUTORS AND ADMINISTRATORS — Degree of 
Proof of Claim. — Claims against the estate of a decedent, 
made by near relatives for personal services rendered in 
the last sickness of decedent, are regarded with suspic- 
ion, and require stronger proof than ordinary claims.— 
In re Warner’s Estate, 79 N. Y. Supp. 363. 

77. EXECUTORS AND ADMINISTRATORS — Transfer of 
Assets. — An insolvent administrator, who has no assets 
of the estate in his possession, cannot relieve his sureties 
by transfer of the estate to himself as guardian of the 
distributees. — State v. Whitehouse, Conn., 53 Atl. Rep. 
897. 

78. FFDERAL Courts — Change of View. — A change of 
view by the highest court of a state as to limit of private 
ownership on tide water held not to raise a federal ques- 
tion under the contract clause ofthe federal constitution. 
—Mobile Transp. Co. v. City of Mobile, U. 8. 8. C., 28 Sup. 
Ct. Rep. 170. 

79. FEDERAL CoURTS — Diverse Citizenship. — A guard- 
ian, and not a ward, is the party plaintiff, so far as the 
question of diverse citizenship is concerned. — Mexican 
Cent. Ry. Co. v. Eckman, U. §. S. C., 23 Sup. Ct. Rep. 211. 

80. FEDERAL CouRTs — Federal Question.—Decision of 
state court adverse to claim under the federal constitu- 
tion, made in motion to set aside judgment, held to raise 
a federal question reviewable in United States Supreme 
Court.—Manley v. Park, U. 8. S. C., 28 Sup. Ct. Rep. 208. 

81. FIRE INSURANCE — Adjustment of Loss. — Where 
property on which there is concurrent insurance is dam- 
aged by fire, the amount for which plaintiff settled with 
one of the companies is immaterial, in an action on the 





policy of the other company. — Goodwin v. Merchants’ & 
Bankers’ Mut. Ins. Co., lowa, 92 N. W. Rep. 894. 


82. HOMESTEAD — Abandonment. — A conveyance of a 
homestead by a husband and wife to a third party, who 
at once reconveyed to the wife, did not constitute an 
abandonment.--Burkhardt v. James Walker & Son, 92 N. 
W. Rep. 778. 

$8. HUSBAND AND WIFE—Infidelity.—The infidelity of a 
husband is not sufficient to constitute an abandonment, 
under the statute making one who abandons his wife or 
children, without means of support, a disorderly person. 
—People v. Neyer, 79 N. Y. Supp. 367. 

84. INDIANS — Acquisition of Lands. — The legislature 
may authorize Indians to acquire rights in state lands, 
and authorize them to bring actions in the courts to en- 
force their rights.—Jimeson v. Pierce, 79 N. Y. Supp. 3. 

85. INJUNCTION — Discretion of Court.—Where plaintiff 
had sold land to defendant on the crop payment plan, 
and alleges default, a preliminary injunction restraining 
the defendant from attempting to seed the premises and 
from interfering with its occupation by plaintiff was 
properly dissolved. — Dickson v. Dows, N. Dak., 92 N. W. 
Rep. 797. 

86. INJUNCTION — Diversion of Water. — One enjoined 
from diverting water, and ordered to fill up a ditch, held 
not liable for contempt because the dams which he had 
constructed were removed by others. — Stock y. Jefferson 
Tp., Mich., 92 N. W. Rep. 769. 

87. INJUNCTION — Road Construction. — A party ag- 
grieved by the action of county commissioners ordering 
an assessment to meet the cost of a road construction, 
not having the right to appeal under Burns’ Rev. St. 
1901, § 7859, held entitled to relief in equity. — Board of 
Com’rs of Owen County v. Spangler, Ind., 65 N. E. Rep. 
743. 

88. INSURANCE — Waiver of Forfeiture. — The insurer?’ 
with knowledge of facts entitling it to claim a forfeiture, 
treating the policy as in force, waives the forfeiture.— 
Hunt vy. State Ins. Co. v. Des Moines, Neb., 92 N. W. Rep. 
921. 

89. JUDGMENT — Amendment to Petition. — An amend- 
ment to a petition to recover on lost notes other than 
those described in the petition, not filed until after the 
evidence has been introduced, is too late. — Sturman v. 
Sturman, Iowa, 92 N. W. Rep. 886. 

90. JUDGMENT—Creditors’ Bill.—Oonsent decree in me- | 
chanic’s lien suit held not a bar to subsequent proceed- 
ings by bill in aid of execution or by judgment creditors’ 
bill.—Brand v. Connery, Mich., 92 N. W. Rep. 784. 

91. JUDGMENT — Notice. — In order to constitute notice 
ofa sale by a possession by tenants, there must be sucha 
change of possession as to attract attention. — Stevens v. 
Magee, Miss., 33 So. Rep. 73. 

92. JUDGMENT—Right of Action.—One cannot maintain 
an action on a decree to which he was not a party, which 
decree has been reversed on appeal. — Riley Bros. Co. v. 
Melia, Neb., 92 N. W. Rep. 913. 

93. JUDICIAL SALES.— Terms. — Where the report of a 
referee directing the sale of certain real estate, following 
the terms of a will, was silent as to the methods or terms 
of sale, it will be presumed that only acash sale was 
ordered.—Shrady v. Van Kirk, 79 N. Y. Supp. 79. 

94. JURY — Voir Dire Examination.—On prosecution for 
homicide, it was not error for the state, in examining 
jurors on their voir dire, to ask whether they had seru- 
ples against inflicting the death penalty on circumstan- 
tial evidence. — Johnson vy. State, Tex., 718. W. Rep. 25. 


95. LANDLORD AND TENANT — Defective Porch.—Where 
a landlord agreed to repair a particnlar defect in a 
porch, the landlord was not liable for injuries to tenant’s 
wife by failing to repair another portion, which neither 
he nor the tenant knew to be defective. — Thompson v. 
Clemens, Md., 53 Atl. Rep. 919. 

9. LANDLORD AND TENANT — Defective Sewerage. — 
The putting in of a sewer does not come within the word 
“repairs, dilapidations, or deteriorations,” which the 
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landlord is required to remedy, under Rev. Codes, §§ 
4080, 4081.—Torreson v. Walla, N. Dak., 92 N. W. Rep. 834. 

97. LIBEL AND SLANDER—Unauthorized Publication.— 
That an editor of a paper had no personal connection 
with a libelous article therein, and had warned his sub- 
ordinates against such articles, held not to prevent the 
recovery of exemplary damuges against him —Crane v. 
Bennett, 79 N. Y. Supp. 66. 

98. LITERARY PROPERTY — Telegraph Companies. — A 
telegraph company has a property right in market quota- 
tions, which it obtains from an exchange, pays for, and 
transmits to its patrons, which entitles it to protection 
by injanction against unfair competition by others, who 
take such quotations from its wires or the offices of its 
patrons and sell or distribute the same.—Lllinois Com- 
mission Co. v. Cleveland Tel. Co., U. 8. C. C. of App., 
Seventh Circuit, 119 Fed. Rep. 301. 

99. MARSHALING ASSETS AND SECURITIES — Chattel 
Mortgages.—W here a chattel mortgage is absolutely void 
as to creditors, it cannot interfere with the rights of sach 
a creditor to collect his debt.—Boice v. Conover, N. J., 
53 Atl. Rep 910. 

100. MUNICIPAL CORPORATION—Street Improvement.— 
That property was not benefited by a streetimprovement, 
and that the board adopted a wrong rule of assessment, 
held not available, except on appeal from the assess- 
ment —Peck vy. City of Bridgeport, Conn., 53 Atl. Rep. 893. 

101. NAVIGABLE WATERS — Federal Question. — The 
state of Alabama, when admitted into the union, be- 
came entitled to the soil below highwater mark under 
navigable waters in the state. — Mobile Transp. Co. v. 
City of Mobile, U. 8. 8. C., 28 Sup! Ct. Rep. 170. 

102. NEGLIGENCE—Corporation.—Corporation, and not 
promoter who had conveyed to it, held liable for negli- 
wently causing death, so as to render verdict against 
promoter contrary to instructions. —Gordon v. Ashley, 
79 N. Y. Supp. 274. 

108. NEW TRIAL — Grounds.—That a finding and judg- 
ment of the court is contrary to the evidence, and that @ 
judgment and finding of the court is contrary to law, 
held not ground for a new trial.—Baltimore & O. R. Co. 
v. Daegling, Ind., 65 N. E. Rep. 761. 

104. NEW TRIAL — Probate of Deed. — In an action to 
probate a deed as a will, an objection that the evidence 
failed to establish the execution of an instrument of 
testamentary character cannot be first made on motion 
for a new trial.—Lincoln v. Felt, Mich., 92 N. W. Rep. 780. 

105. NUISANCE—Request to Abate.—A request to abate 
a private nuisance held not a condition precedent to an 
adjoining owner’s right to enjoin its maintenance and to 
recover damages. — Finkelstein v. Huner, 79 N. Y. Supp. 
334. 

106. OBSTRUCTING JUSTICE—Oflicers.—W here a United 
States commissioner had held defendant to answer ina 
federal court, a subsequent assault by defendant on such 
commissioner was not an obstruction of justice in any 
court of the United States, within Rev. St. § 5399, U.S 
Comp. St. 1901, p. 3656.—United States v. McLeud, U. S. C. 
C., N. D. Ala., 119 Fed. Rep. 416. 

107. SALES — Failure to Deliver.—A seller, having ex- 
tended a term of credit in a contract for the sale of 
goods, held not entitled to excuse his failure to deliver 
on the ground that he had received an unfavorable re- 
port as to the buyer’s financial standing from the com- 
mercial agency. — F. W. Kavanaugh, Mfg. Co. v. Rosen, 
Mich., 92 N. W. Rep. 788. 

108. TAXATION — Membership in Stock Exchange. — A 
stuck exchange membership, not being personal prop- 
erty, as defined by Tax Law 1896, § 2, subd. 5, is not 
within sections 220, 221, imposing a tax on the transfer of 
real and personal property. — /n re Hellman’s Estate, 79 
N. Y. Supp. 201. 

109. TAX SALE — Prescription. — Failure at tax sale to 
offer the least quantity before selling the whole property 
is not so radical an error as to protect fhe owner against 
the prescription of three years given by Acts 1874, No. 
105.—Muller v. Mazerat, La., 33 So. Rep. 104. 





110. TRIAL—Exclusion of Witness.—Court held to have 
abused its discretion in refusing to permit a witness to 
testify on account of a violation of the rule separating 
witnesses.—Johnson v. Cooley, Tex., 718. W. Rep. 34. 


111. TRIAL — Hastening Verdict. — The action of the 
court in directing a jury to hasten their verdict held not 
error.—Roach vy. T. J. Moss Tie Co., Ky., 718 W. Rep. 2. 


112, VENDOR AND PURCHASER—Contract.—Vendor, by 
retaining the moneys paid by plaintiff to the agent of de- 
fendant under circumstances charging defendant with 
notice of the conditions under which they were paid, held 
a waiver of all violations of the terms of the contract.— 
Ross v. Page, N. Dak., 92 N. W. Rep. 822. 

113. VENDOR AND PURCHASER — Metes and Bounds.— 
Where quantity is the leading object of the grant, it con- 
trols a description by metes and bounds.—Morrisen v. 
Hardin, Miss., 33 So Rep. 80. 

114. VENDOR AND PURCHASER—Setting Aside Sale.— In 
an action to set aside a sale for lesion beyond moiety, the 
sale will not be set aside, where the evidence is not 
strong and conclusive. — Mayard v. Laporte, La., 43 So. 
Rep. 98. 

115. WAR - Bounty.— Captors of a war vessel, destroy- 
ing it to prevent recapture, held not entitled to prize 
money, but to a bounty, under Rev. St. § 4645.—The Santo 
Domingo, U. 8. D. C.,E D. N. Y., 119 Fed. Rep. 386. 

116. WATERS AND WATER COURSES—Dam.—It is proper 
to enjoin a county from erecting a dam across a stream, 
exceptin exercise of eminent domain. — Board of Suprs. 
Leflore County v. Cannon, Miss., 33 So. Rep. $1. 


117. WATERS AND WATER COURSES— Excessive Use.— 
A purchaser of certain rights in a water power held not 
entitled to use water in excess of that purchased, on the 
ground that the capacity of the canal had not been sold 
and was not used. — Powers v. Perkins, Mich., 92 N. W. 
Rep. 790. 

117. WILLS — Construction. — An executor has legal 
capacity to sue for the construction of a will under 
which his testatrix received the property in his posses- 
sion which is claimed by different persons. — Leggett v. 
Stevens, 79 N. Y. Supp. 289. 

119. WILLS—Demonstrative Legacy.—A will making be- 
quests of a balance or a sum made by testatrix on a sale 
of her property held to constitute demonstrative lega- 
cies, payable pro rata with the general legacies; there 
being no identified fund applicable to their payment.— 
In re Warner’s Estate, 79 N. Y. Supp. 363. 

120. WILLS — Foreign Decree. —A decree ofa sister 
state, admitting will to probate, heid.conclusive on col- 
lateral attack.—Garvey v. United States Fidelity & Guar- 
anty Co., 79 N. Y. Supp. 287. 

121. WITNESSES — Credibility. — A witness may be as 
thoroughly discredited by the inherent improbabilities 
of his testimony of other witnesses.— Jn re Leslie, U. 8. 
b. C., N. D. N. Y., 119 Fed. Rep. 406. 

122. WITNESSES — Evidence.— An executor, in a pro- 
ceeding in which he is acting as an individual and against 
the interest of the estate, held within the prohibition of 
Pub. St. ch. 224,§ 16, against a party testifying to trans- 
actions in the lifetime of deceased. — Bean vy. Bean, N 
H., 53 Atl. Rep. 907. 

123. WITNESSES—Impeachment.—On atrial for murder, 
where the attention of a witness was not called to a dis- 
crepancy between his testimony and the signed minutes 
of his testimony before the grand jury, the rejection of 
such minutes, when offered to impeach him, held not re- 
versible error.— State v. Philips, lowa, 92 N. W. Rep. 876. 

124. WITNESSES — Infant. — A little jgirl less than four 
years old, totally ignorant, and not knowing the nature 
of an oath, is incompetent as a witness.—State v. Wilson, 
La., 33 So. Rep. 55. 

125. WITNESSES—Wife.—Under Code Civ. Proc. § 831, a 
wife is not a competent witness to prove the infidelity of 
her husband, in a prosecution for abandonment, not- 
withstanding Greater New York Charter, § 686.—Peopel 
v. Neyer, 79 N. Y. Supp. 367. 














